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IN THE
COURT OF SPECIAL APPEALS OF MARYLAND

September Term, 2013

No. 40

POTOMAC SHORES, INC,,
Appellant,

V.

RIVER RIDERS, INC,, etal.,

Appellees.

On Appeal from the Circuit Court for Washington County
(M. Kenneth Long, Judge)

AMICUS CURIAE BRIEF OF
THE STATE OF MARYLAND AND THE COMMONWEALTH OF VIRGINIA

QUESTIONS PRESENTED
On February 27, 2014, this Court issued an order (Appx. 1-2), requesting the State
of Maryland and the Commonwealth of Virginia to address the following issues:
1. Whether the boundary between Maryland and Virginia—at the low-water
mark on the Virginia side of the Potomac River, as established by the Black-Jenkins

Award of 1877—*"should be construed as establishing a fixed and immutable boundary



according to conditions as they existed in 1877 or as a description of the location of the
boundary which time and natural causes might change in the future”; and

2. Whether the principles followed in Ohio v. Kentucky, 444 U.S. 335 (1980),
apply to the boundary between Maryland and Virginia in light of the Black-Jenkins
Award, the Mathews-Nelson Survey, and other agreements between Maryland and
Virginia as to the Potomac River.

In response to the Court’s further invitation to address “[a]ny other issue that
either Attorney General may wish to address in light of the parties’ briefs and the matters
addressed in this order,” Maryland and Virginia submit their views with respect to a third
issue implicated by arguments made in the parties’ briefs:

3. Whether federal common law, which does not recognize a distinction
between natural and artificial accretion, applies to the interstate boundary at issue in this

case.

STATEMENT OF FACTS
The history of the boundary dispute between Maryland and Virginia spans “nearly
400 years.” Virginia v. Maryland, 540 U.S. 56, 60 (2003). “In the 17th century, both
Maryland and Virginia laid claim to the [Potomac] River pursuant to conflicting royal
charters issued by different British monarchs.” Id. Virginia traced her claim principally
to “the 1609 charter issued by King James | to the London Company, and to a 1688
patent for Virginia’s Northern Neck, issued by King James Il to Lord Thomas Culpeper,”

both of which “included the entire Potomac River.” 1d. Maryland based her claim on the



charter of 1632 from King Charles | to Lord Baltimore, which also included the entire
river. See id.

Virginia’s Constitution of 1776 relinquished claims to territories contained in the
charters of neighboring colonies, including Maryland, but reserved “the free navigation
and use of the rivers Potowmac and Pokomoke, with the property of the Virginia shores
or strands bordering on either of the said rivers, and all improvements which have been or
shall be made thereon.” Va. Const. art. XXI (1776), reprinted in 1 Hening’s Stat. 50, 56
(1823), available at http://vagenweb.org/hening/vol01-02.htm. Delegates to Maryland’s
constitutional convention rejected that reservation, however, asserting that “the sole and
exclusive jurisdiction over the . . . river Potowmack . . . belongs to this state.”
Proceedings of the Conventions of the Province of Maryland (Oct. 30, 1776), reprinted in
78 Md. Archives 292-93 (1836), available at http://msa.maryland.gov/megafile/msa/
speccol/sc2900/sc2908/000001/000078/html/am78--292.html.

In March 1785, commissioners appointed by Maryland and Virginia," meeting at
George Washington’s invitation at Mt. Vernon, negotiated a Compact that was
subsequently ratified by the legislatures of both States. See Virginia v. Maryland, 540
U.S. at 61; 1785-86 Md. Laws, ch. 1; 1785-86 Va. Acts ch. 27, reprinted in 12 Hening’s
Stat. 50 (1823); Compact of 1785, reprinted in Report of the Special Master—

Appendices B1, Virginia v. Maryland, 540 U.S 56 (2003) (No. 129), available at

! The commissioners were George Mason and Alexander Henderson, from Virginia, and
Samuel Chase, Thomas Stone, and Daniel of St. Thomas Jenifer, from Maryland.
Virginia v. Maryland, 540 U.S. at 62.



http://www.supremecourt.gov/SpecMastRpt/Orig129SpecMasterApp.pdf.> The Compact
of 1785 provided, among other things, that Virginia would not impose tolls on vessels
traveling to Maryland through the Chesapeake Bay (Article First); that the Potomac River
“*shall be considered as a common highway, for the purpose of navigation and commerce
to the citizens of Virginia and Maryland’ (Article Sixth); that all laws regulating fishing
and navigation ‘shall be made with the mutual consent and approbation of both states’
(Article Eighth); and that jurisdiction over criminal offenses shall be determined based on
the citizenship of the offender and the victim (Article Tenth).” Virginia v. Maryland, 540

U.S. at 61-62 (quoting Compact of 1785). Article Seventh provided that the

citizens of each state respectively shall have full property in the shores of
Patowmack river adjoining their lands, with all emoluments and advantages
thereunto belonging, and the privilege of making and carrying out wharfs
and other improvements, so as not to obstruct or injure the navigation of the
river, but the right of fishing in the river shall be common to, and equally
enjoyed by, the citizens of both states.

Compact of 1785, note 2 above, at B3.
The success of the Mt. Vernon Conference inspired Virginia to call for the
convention of states at Annapolis in 1786, which led, in turn, to the call for the

constitutional convention in Philadelphia in 1787.% But the Compact “left the question of

2 The appendices to the Special Master’s Report in Virginia v. Maryland, available at
http://www.supremecourt.gov/SpecMastRpt/Orig129SpecMasterApp.pdf, contain the key
primary sources at issue on this appeal. This was the source for the copy in the record of
the Black-Jenkins Award (E. 125-29) and the Opinion of Arbitrators (E. 130-62).

% See 1 James Madison, The Debates in the Federal Convention of 1787 7 (Hunt and
Scott eds. 1987); Report of the Commissioners to the Governors of Maryland and
Virginia, The Potomac River Compact of 1958, reprinted in Report of the Special

4



boundary open to long continued disputes.” Marine Ry. & Coal Co. v. United States, 257
U.S. 47, 64 (1921).

In 1874, Maryland and Virginia submitted the boundary question to binding
arbitration on the condition that “neither of the said states, nor the citizens thereof, shall,
by the decision of the said arbitrators, be deprived of any of the rights and privileges
enumerated and set forth in the compact [of 1785], but that the same shall remain to and
be enjoyed by the said states and the citizens thereof forever.” 1874 Va. Acts ch. 135;
1874 Md. Laws, ch. 247. The arbitration resulted in the Black-Jenkins Award of 1877.
(E. 125-29.) The arbitrators also issued an accompanying opinion to explain their award.
See Opinion of Arbitrators (E. 130-62).

The Award established the boundary at the low-water mark on the Virginia side of
the Potomac River, beginning at the Virginia-West Virginia line, “and thence, following
the meanderings of said river, by the low water mark, to Smith’s Point, at or near the
mouth of the Potomac,” and then crossing the Chesapeake Bay eastwardly by specific
latitude and longitude coordinates. (E. 125-26.) The accompanying opinion explained
that the arbitrators would have set the boundary line at the high-water mark, based on
Maryland’s 1632 patent from Charles I, but Virginia had acquired prescriptive title to the
low-water mark by long and continuous use, a right that Maryland recognized in the

Compact of 1785:

Master—Appendices, note 2 above, at E2 (“The work of these men in agreeing to the
Compact of 1785 led directly to the call for the Constitutional Convention in Philadelphia
and subsequently to the adoption of the Constitution of the United States.”).

5



The evidence is sufficient to show that Virginia, from the earliest period of
her history, used the South bank of the Potomac as if the soil to low water-
mark had been her own. She did not give this up by her Constitution of
1776, when she surrendered other claims within the charter limits of
Maryland; but on the contrary, she expressly reserved “the property of the
Virginia shores or strands bordering on either of said rivers, (Potomac and
Pocomoke,) and all improvements which have or will be made thereon.”
By the compact of 1785, Maryland assented to this, and declared that “the
citizens of each State respectively shall have full property on the shores of
Potomac and adjoining their lands, with all emoluments and advantages
thereunto belonging, and the privilege of making and carrying out wharves
and other improvements.” . . . Taking all together, we consider it
established that Virginia has a proprietory right on the south shore to low
water-mark, and, appurtenant thereto, has a privilege to erect any structures
connected with the shore which may be necessary to the full enjoyment of
her riparian ownership, and which shall not impede the free navigation or
other common use of the river as a public highway.

(E. 147-48.)
Article Fourth of the Black-Jenkins Award ensured protection of those riparian
rights:
Virginia is entitled not only to full dominion over the soil to low-water
mark on the south shore of the Potomac, but has a right to such use of the
river beyond the line of low-water mark as may be necessary to the full
enjoyment of her riparian ownership, without impeding the navigation or

otherwise interfering with the proper use of it by Maryland, agreeably to
the compact of seventeen hundred and eighty-five.

(E. 128-29.)

Other Articles addressed how the boundary line was to be measured. Article First
said, with regard to the latitude and longitude coordinates from Smith Point and across
the Bay, that the arbitrators had “come as near to a perfect mathematical accuracy as in
the nature of things is possible; but in case of any inaccuracy in the described course or

length of a line, or in the latitude or longitude of a place, the natural objects called for



must govern.” (E. 128.) Article Third provided that the “low-water mark on the
Potomac, to which Virginia has a right in the soil, is to be measured . . . from low-water
mark at one headland to low-water mark at another, without following indentations, bays,
creeks, inlets, or affluent rivers.” (E. 128.)

Maryland and Virginia ratified the Black-Jenkins Award in 1878, and Congress
gave its consent in 1879. See 1878 Md. Laws, ch. 274; 1878 Va. Acts ch. 246; Act of
March 3, 1879, ch. 196, 20 Stat. 481.

In 1910, the Supreme Court followed the Black-Jenkins Award in settling the
Potomac River boundary line between Maryland and West Virginia. See Maryland v.
West Virginia, 217 U.S. 577, 580-81 (1910). As a result, Maryland has a “uniform
southern boundary along Virginia and West Virginia at low-water mark on the south
bank” of the Potomac River. Id. at 581.

In 2003, the Supreme Court held, in Virginia v. Maryland, that “Virginia, its
governmental subdivisions, and its citizens may withdraw water from the Potomac River
and construct improvements appurtenant to the Virginia shore of the Potomac River free
of regulation by Maryland.” 540 U.S. at 79 (Decree { 2). The Court further ruled that
“Article Seventh of the Compact of 1785 . . . applies to the entire length of the Potomac

River, including its nontidal reach.” 1d. (Decree { 1).



ARGUMENT

The circuit court rightly observed that the Potomac River boundary between
Maryland and Virginia has occasioned “centuries of legal, and sometimes actual, fighting
between the two states over the rights and privileges each ha[s] in the Potomac.”
(E. 239.) The circuit court further observed that “the Potomac is a prize well worth
fighting over.” (E. 239.) Indeed it is. Though the legal positions of Virginia and
Maryland with respect to the Potomac River boundary have frequently been adverse in
the past, the two States are in agreement on the principles that govern in this appeal. For
the reasons set forth below, in the shared view of the Attorneys General of the State of
Maryland and the Commonwealth of Virginia, the circuit court correctly concluded that
the boundary between the states is the current low-water mark of the Potomac,
accounting for gradual changes in the shoreline due to accretion, erosion, and reliction

over time.

l. THE LOW-WATER-MARK BOUNDARY IN THE POTOMAC RIVER IS NOT
FIXED IN TIME AS OF 1877 BUT IS THE PRESENT LOW-WATER MARK.

A.  The Black-Jenkins Award Established a Functional Boundary
Line Intended to Preserve Virginia’s Right of Access to the
Potomac River, Consistent with Article Seventh of the Compact
of 1785.

The Black-Jenkins Award of 1877 established the boundary on the Virginia side of
the Potomac River, “following the meanderings of said river, by the low-water mark, to
Smith’s Point, at or near the mouth of the Potomac. . . .” (E. 125-26 (emphasis added).)

By its plain language, the boundary was written to follow the “meanderings” of the River.



Acrticle Fourth of the Award reinforces that the River itself is the boundary, not the low-
water mark as of 1877, because it ensures that Virginia enjoys “not only . . . full
dominion over the soil to low-water mark on the south shore of the Potomac, but. .. a
right to such use of the river beyond the line of low-water mark as may be necessary to
the full enjoyment of her riparian ownership . . . agreeably to the compact of [1785].”
(E. 128-29.)

A fixed boundary line would jeopardize Virginia’s right under the Black-Jenkins
Award to the shores of the river and to exercise riparian rights beyond the shore. That
Award gave Virginia “a proprietory right on the south shore to low water-mark, and,
appurtenant thereto, has a privilege to erect any structures connected with the shore
which may be necessary to the full enjoyment of her riparian ownership. .. .” (E. 148.)
Thus, the low-water-mark boundary line has practical and functional significance,
because it protects Virginia’s continuing proprietary interest in the south shore of the
River and the riparian access that such interest entails.

Under the appellant’s view of the boundary, however, accretion on the Virginia
side would create a strip of land belonging to Maryland, which would deprive Virginia of
its ownership of the “shore” of the Potomac River. It would also conflict with Virginia’s
rights of access inasmuch as Virginia’s riparian landowners would be physically cut off
from the River, as the appellant argues is the case here. There is simply no evidence that
the arbitrators intended to leave Virginia’s historical rights, exercised “from the earliest

point in her history” (E. 147), so impermanent.



The explicit language of the Award comports with the Supreme Court’s repeated
rulings that the right of riparian access would be improperly thwarted if accreted land
could separate shoreline owners from their water access:

There are a number of interrelated reasons for the . . . doctrine of accretion.
First, where lands are bounded by water, it may well be regarded as the
expectancy of the riparian owners that they should continue to be so
bounded. Second, the quality of being riparian, especially to navigable
water, may be the land’s most valuable feature and is part and parcel of the
ownership of the land itself. Riparianness also encompasses the vested
right to future alluvion, which is an “essential attribute of the original
property.” County of St. Clair v. Lovingston, 23 Wall. 46, 68 (1874). By
requiring that the upland owner suffer the burden of erosion and by giving
him the benefit of accretions, riparianness is maintained. Finally, there is a
compensation theory at work. Riparian land is at the mercy of the
wanderings of the river. Since a riparian owner is subject to losing land by
erosion beyond his control, he should benefit from any addition to his lands
by the accretions thereto which are equally beyond his control.

Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 326 (1973) (citations, quotation, and
footnote omitted), overruled on other grounds, Oregon ex rel. State Land Bd. v. Corvallis
Sand & Gravel Co., 429 U.S. 363, 368-72 (1977). The rule dates to Blackstone* and has

long been followed by courts in both Maryland and Virginia.’

4 2 William Blackstone, Commentaries on the Laws of England 262 (1766) (U. Chic.
Press 1979) (“[I]f a river, running between two lordships, by degrees gains upon the one,
and thereby leaves the other dry; the owner who loses his ground thus imperceptibly has
no remedy: but if the course of the river be changed by a sudden and violent flood, or
other hasty means, and thereby a man loses his ground, he shall have what the river has
left in any other place, as a recompence for this sudden loss.”).

> See, e.g., Steelman v. Field, 128 S.E. 558, 559 (Va. 1925) (“So far as we know, the view
so clearly expressed is nowhere denied, and it appears to be universally held that the
riparian owner gains the accretion, whether by reliction—the gradual and imperceptible
recession of the water—or by alluvion—the gradual and imperceptible accretion from the
water.”); White v. Pines Cmty. Improvement Ass’n, 403 Md. 13, 18 (2008) (“If an
intervening party were permitted to gain title to accretions or to land exposed by the

10



Moreover, contemporaneous authorities at the time of the Black-Jenkins Award
consistently held that when a boundary was described as “meandering” along a river or
other water body, it meant that the water body itself was the boundary, not the “meander
line” where the water mark may have been found at the time of the grant. As the
Supreme Court said in 1890, “[i]t has been decided again and again that the meander line
is not a boundary, but that the body of water whose margin is meandered is the true
boundary.” Mitchell v. Smale, 140 U.S. 406, 414 (1891) (emphasis added) (collecting
cases); see, e.g., Hardin v. Jordan, 140 U.S. 371, 380 (1891) (“It has frequently been
held, both by the Federal and state courts, that such meander lines are intended for the
purpose of bounding and abutting the lands granted upon the waters whose margins are
thus meandered; and that the waters themselves constitute the real boundary.”); Jefferis v.
East Omaha Land Co., 134 U.S. 178, 196 (1890) (“[W]here a water line is the
boundary . . . that line, no matter how it shifts, remains the boundary.”). As the Court
said in 1868, a decade before the Black-Jenkins Award, “the water-course, and not the
meander-line, as actually run on the land, is the boundary.” R.R. Co. v. Schurmeir, 74
U.S. (7 Wall.) 272, 287 (1868).

In short, the plain language of the Black-Jenkins Award, its functional significance
in protecting Virginia’s access to the Potomac River, and contemporaneous legal usage of
the term “meandering” all show that the low-water-mark boundary line is the current

low-water mark, not the place where the low-water mark might have been found in 1877.

subsidence of water, the riparian landowner would be deprived of his valuable water-
access rights.” (quoting Board of Pub. Works v. Lamar Corp., 262 Md. 24, 37 (1971))).

11



B.  The Appellant’s Claim that the Arbitrators Intended for the
Boundary to be Fixed at the Low-Water Mark as of 1877 Lacks
a Historical Basis, Is Unworkable, and Would Deprive Virginia
and Maryland of Their Compact Rights.

At the outset, it is not entirely clear why the appellant would pick 1877 as the
operative date for ascertaining the low-water-mark location. Although that is the date of
the arbitrators’ Award, Maryland and Virginia did not actually adopt the Award until
1878. See 1878 Md. Laws, ch. 274; 1878 Va. Acts ch. 246. In terms of binding the two
States, one would think that would be the operative date. Or perhaps 1879, when it was
confirmed by Congress, which “transform[ed] the States’ agreement into federal law
under the Compact Clause.” Cuyler v. Adams, 449 U.S. 433, 440 (1981); see Act of
March 3, 1879, ch. 196, 20 Stat. 481. The appellant offers no legal basis for assigning
significance to the 1877 date over these others.

The fact of the matter is that there is no historical or legal evidence that the
arbitrators, the States, or Congress understood the boundary line to be a static line where
the low-water mark was located in 1877, let alone 1878, 1879, or any other year. To the
contrary, the historical record undercuts the appellant’s argument, for the States’
representatives in the arbitration understood that the boundary would have to be drawn in
such a way as to protect Virginia’s riparian rights under the Compact of 1785. Indeed,
“Maryland’s representatives before the arbitrators . . . contended that the ‘true’ boundary
line should be drawn around ‘all wharves and other improvements now extending or

which may hereafter be extended by authority of Virginia from the Virginia shore into the

12



[Potomac] beyond low water mark.””® The Supreme Court noted in Virginia v. Maryland
that, “[a]lthough the arbitrators did not accept Maryland’s proposal to preserve Virginia’s
sovereign right to build improvements by including them within Virginia’s territory, they
accomplished the same result in Article Fourth of the Award.” Id.

Again, Virginia’s rights of access—explicitly preserved in the Award by reference
to the “meandering” River, and by Article Fourth’s reference to “full dominion over the
soil to low-water mark” and “full enjoyment of riparian ownership,” consistent with the
Compact of 1785—could be lost if accreted land separated Virginia from the River.
Maryland too might lose jurisdiction over the waters on the southern side of the Potomac
River in places where the bank has eroded from the 1877 meander line (wherever that
might have been). And because we know of no reliable record showing where erosion
and accretion have occurred over the past 137 years, both States would face uncertainty
in determining their rights and jurisdiction—uncertainty that the Award was intended to
dispel. This is no small matter.

For instance, in homicide cases where a body is found near the southern shoreline,
it is relatively easy, using a present-day low-water mark, to determine whether the body
was found in Virginia or in Maryland. See Traverso v. Virginia, 366 S.E.2d 719, 721
(Va. App. 1988) (holding that trial court lacked jurisdiction where the body was found in

the Potomac River six to seven feet from the Virginia shoreline). Since “the

® Virginia v. Maryland, 540 U.S. at 72 n.7 (quoting W. Whyte and I. Jones, Boundary
Line Between the States of Maryland and Virginia, Before the Hons. Jeremiah S. Black,
William A. Graham, and Charles J. Jenkins, Arbitrators upon the Boundary Line between
the States of Virginia and Maryland (June 26, 1874) (emphasis added)).
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Commonwealth bears the burden of proving venue,” id. at 721, a boundary that requires
ascertaining the 1877-low-water mark would greatly complicate such prosecutions by
making the government reconstruct the 1877 boundary in every case.

Ascertaining the 1877 line would require sifting through myriad plats and ancient
records, and decade-upon-decade of extrapolation from data relative to the tides,
accretion, erosion, and water flow—data that are largely unavailable. By contrast,
establishing the boundary at the current low-water mark enables a surveyor to rely on
existing, real data related to flow conditions and actual field observations to establish
where the low-water mark is today. Absent some compelling historical or legal
requirement, sovereign States, surveyors, and citizens should not have to guess where the

low-water-mark boundary might have been in 1877.

C. A Rule Fixing the Boundary Line as of 1877 Could Not Be
Reconciled with Maryland v. West Virginia.

In 1910, the Supreme Court adjudicated a Potomac River boundary dispute
between Maryland and West Virginia and placed the boundary at the low-water mark,
just as the arbitrators had done with respect to the lower stretches of the Potomac.
Maryland v. West Virginia, 217 U.S. at 580-81. While the Court “agree[d]” with the
Black-Jenkins arbitrators’ analysis of the two states’ historical claims, id. at 580, the
Court did not indicate in any way that it intended to freeze the boundary at the low-water
mark as it existed in 1877. Indeed, the choice of that date would have had no legal or
historical significance for West Virginia, which was not a party to the Award and which

had separated from Virginia in 1867—ten years before the Award.
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Nor can the appellant’s selection of 1877 as the critical date be squared with the
Court’s statement that its “conclusion gives to Maryland a uniform southern boundary
along Virginia and West Virginia at low-water mark on the south bank of the Potomac
River....” Id. at 581. If the Court had intended a static boundary, the only way that the
boundary would be “uniform” would be if the Court had imposed on West Virginia an
1877 boundary without saying so, or if the low-water mark along the upper stretch of the
Potomac as of 1910 just happened to be where it was in 1877.

The only logical conclusion is that the Court adopted the low-water mark as a
functional boundary in order to preserve West Virginia’s water-access rights under the
Compact of 1785 (to which West Virginia succeeded Virginia as a beneficiary). The
Court’s decision in Maryland v. West Virginia makes clear that it agreed with the
arbitrators’ award because the evidence showed that Maryland had not “claimed any right
to make grants on that side of the river” and that the two States had intended “to maintain
riparian rights and privileges to its citizens on their own side of the river.” Id. at 580-81.
Just as the arbitrators had done before, the Court in 1910 intended an ambulatory
boundary that moves with the River, “no matter how it shifts,” Jefferis, 134 U.S. at 196,

not a low-water-mark boundary frozen in time as of 1877.

D. The Appellant’s Reliance on the Mathews-Nelson Survey Is
Misplaced.

In 1927, commissioners appointed by Maryland and Virginia surveyed the

location of the boundary line in the tidal portion of the Potomac River—between Jones
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Point, in Alexandria, Virginia,7 and Smith Point, where the River empties into the
Chesapeake Bay. See Edward B. Mathews and Wilbur A. Nelson, Report on the Marking
of the Boundary Line Along the Potomac River in Accordance with the Award of 1877 at
iii (1930) (Appx. 4).® The Mathews-Nelson Survey of 1927 placed 58 concrete boundary
monuments at specific locations identified by latitude and longitude. (Appx. 9, 11-18.)
The report stated: “The present work has made no changes in the actual boundary and no
decisions with respect to the old controversy involving the rights of interested states in
the Potomac River.” (Appx. 6.) The survey was accepted by the Virginia and Maryland
legislatures. See 1928 Va. Acts ch. 477; 1929 Md. Laws, ch. 50.

Contrary to the appellant’s suggestion, the Mathews-Nelson Survey provides no
authority for the proposition that the boundary in the non-tidal Potomac, at issue here, is
fixed where the low-water mark was located as of 1877. For starters, the survey applied

only to the tidal® portion of the River, below Jones Point, in Alexandria. In the tidal

" Jones Point is also the place on the Virginia side of the Potomac River where, in 1791,
Andrew Ellicott began surveying the 10-mile square for the District of Columbia. See 7
The Papers of George Washington (Presidential Series) 309-10 (Jack D. Warren ed.
1998) (note), available at http://founders.archives.gov/documents/\Washington/05-07-02-
0175.

® The parties included a handful of pages from the Mathews-Nelson Report in the record
extract. (E. 215-19.) For the Court’s convenience, the entire report is included in the
appendix to this brief. (Appx. 3-38.)

% «“Little Falls marks the boundary between the tidal and non-tidal reaches of the River,
with more than two-thirds of the River’s entire length above Little Falls. Shortly after
Little Falls, the River enters the District of Columbia. The River then empties into
Chesapeake Bay some 117 miles farther downstream from Little Falls.” Report of the
Special Master 3, Virginia v. Maryland, 540 U.S 56 (2003) (Orig., No. 129), available at
http://www.supremecourt.gov/SpecMastRpt/Orig129 120602.pdf
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Potomac, there are many more “indentations, bays, creeks, inlets, [and] affluent rivers,”
(E. 128), which required the projection of the boundary across open water. Accordingly,
Mathews and Nelson typically placed monuments to locate the headlands, with the line
extending between them—crossing the water—consistent with Article Third of the
Award. (Appx. 9 (Plate IlI), 13 (Plate V).)

Nothing in their report suggests that they sought to determine the low-water mark
as of 1877. It recites that they “traversed the entire shore from Smith Point to Jones
Point.” (Appx. 9.) In other words, they examined the shoreline as it was in 1927; they
did not attempt to compute or derive its location as of fifty years before, in 1877.
Admittedly, the surveyors said that “it will be possible in the future, in case of loss of any
of these monuments for any reason, to reestablish the same from them and to determine
the exact location of the boundary at salient points.” (Appx. 9.)'° And it is conceivable
that a court might someday conclude that the Mathews-Nelson Survey, once ratified by
Maryland and Virginia, fixed the low-water-mark boundary on the tidal stretch of the
river where it was as of 1927, regardless of later accretions or erosions. But even if that
were to happen, such a conclusion would be based on the view that the 1927 Survey and
its express ratification by the States superseded the Black-Jenkins Award for the tidal
stretch of the river, not on the unsubstantiated premise that the Award froze the boundary

along the entire river where the low-water mark was as of 1877.

1% That statement may be in tension with Article First of the Award, which makes clear
that “natural objects called for must govern” over the specific “latitude or longitude of a
place.” (E. 128.)
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In short, the Mathews-Nelson Survey is inapposite, because it did not mark the

1877 line and did not address the non-tidal portion of the River at issue in this case.

Il.  THE PRINCIPLES FOLLOWED IN OHIO V. KENTUCKY DO NOT APPLY TO
THE BOUNDARY BETWEEN MARYLAND AND VIRGINIA.

A.  The Holding of Ohio v. Kentucky Was Based on the Unique
Historical Circumstances Surrounding Virginia’s
Relinquishment of its Western Claims.

The Supreme Court cases that govern the boundary along the Ohio River—
[llinois v. Kentucky, 500 U.S. 380 (1991); Ohio v. Kentucky, 444 U.S. 335 (1980);
Indiana v. Kentucky, 136 U.S. 479 (1890); and Handly’s Lessee v. Anthony, 18 U.S. (5
Wheat.) 374 (1820)—do not apply to the Potomac River boundary between Maryland
and Virginia. As the most recent of those decisions made clear, the rule that applies to
the state boundaries along the Ohio River is based on unique historical circumstances
surrounding Virginia’s unilateral cession of lands to the United States and the stare
decisis effect of the nineteenth-century decisions that established the boundary at the low-
water mark on the northern shore as of Kentucky’s entry into statehood in 1792:

We based [the holding of Ohio v. Kentucky] on the history of Virginia’s

1784 cession to the United States of the lands “northwest of the river Ohio”

and Kentucky’s succession to Virginia’s northwest boundary upon reaching

statehood in 1792. We relied on the prior opinion in Indiana v. Kentucky,

in which Justice Field, for a unanimous Court, reviewed this history and

held that Kentucky’s boundary with Indiana followed the low-water mark

on the northerly shore of the Ohio River “when Kentucky became a State.”

The same history and precedent that supplied the general rule for

determining the boundary separating Kentucky from its neighboring States

of Ohio and Indiana on the Ohio River also govern the determination of
Kentucky’s historical boundary on that river with Illinois.
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[llinois, 500 U.S. at 383-84 (citations omitted). As a result of this historical and
jurisprudential background, when Kentucky argued in 1980 that the boundary should be
the then-current low-water mark (which had moved further north due to dams that raised
the water level), the Court rejected the contention, saying “it is far too late in the day to
equate the Ohio . . . with any other boundary river that does not have the historical
antecedents possessed by the Ohio, antecedents that fix the boundary not as the river
itself, but as its northerly bank.” Ohio, 444 U.S. at 338. “If there could be any doubt
about this, it surely was dispelled completely when the Court decided Indiana v.
Kentucky, 136 U.S. 479 (1890).” Id.

The Court made clear in Ohio v. Kentucky that the rule it applied was based on
these unique “historical factors,” and, for this reason, the boundary along the Ohio River
Is “different” from the “customary situation” that prevails on boundary rivers. 444 U.S.
at 337. None of the historical and jurisprudential considerations that determined the
boundary along the Ohio River is present here; not one case has ever suggested that the
Potomac River boundary is fixed in time as of 1877 or any other date.

This case is controlled by the Black-Jenkins Award and the historical
circumstances concerning the Potomac River, and not the context-specific cases
governing the Ohio River. Quoting from its earlier Ohio River decision in Handly’s
Lessee, the Supreme Court identified two types of boundary cases:

When a great river is the boundary between two nations or states, if the

original property is in neither, and there be no convention respecting it,

each holds to the middle of the stream. But when, as in this case, one State
is the original proprietor, and grants the territory on one side only, it retains
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the river within its own domain, and the newly-created State extends to the
river only. The river, however, is its boundary.

Ohio, 444 U.S. at 338 (quoting Handly’s Lessee, 18 U.S. at 379). The first type of
boundary case encompasses those disputes where the two States have competing, deeded
claims to the boundary river and “the original property is in neither [State].” In those
cases, the boundary is at the middle of the river unless the two States have entered into a
“convention” that places the line elsewhere. In that first type of case, the “well-
recognized and accepted rules of accretion and avulsion attendant upon a wandering river
have full application.” Id. at 337.

The second type of boundary case was addressed in Ohio v. Kentucky, where “one
State is the original proprietor, and grants the territory on one side only . . ..” Id. at 338
(quoting Handly’s Lessee, 18 U.S. at 379). Virginia historically claimed all lands beyond
the Ohio River but yielded to the United States “all right, title, and claim, which the said
Commonwealth had to the territory northwest of the river Ohio, subject to the conditions
annexed to the said act of cession.” Handly’s Lessee, 18 U.S. at 377 (emphasis added).
The grant was thus a unilateral grant, not the result of competing proprietary claims; there
was nothing to “split down the middle.” Virginia “retain[ed] the [Ohio] river within its
own domain,” id. at 379, both for itself and for Kentucky, when, in 1792, it succeeded to
Virginia’s title.

The Potomac River boundary between Maryland and Virginia falls within the first
line of cases identified in Ohio v. Kentucky for several reasons. Most importantly, the

Potomac River boundary was not determined by reference to a single deed, as in the Ohio
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River cases. Rather, both States, from their earliest existence, claimed the Potomac
River, or parts thereof, as their own. As noted above, “[c]ontrol of the River has been
disputed for nearly 400 years.” Virginia v. Maryland, 540 U.S. at 60. The States had
competing claims based on conflicting royal patents; neither State was “the original
proprietor.” Inasmuch as Virginia’s status as the “original proprietor” is what lies at the
heart of Ohio v. Kentucky, its holding does not control here.

Although the boundary between Maryland and Virginia does not lie in the middle
of the river, as the Court in Handly’s Lessee suggests is the norm, that is because
Maryland and Virginia resolved the boundary by “convention,” not by operation of
common law. That “convention” is the Black-Jenkins Award of 1877, which set the
boundary line at the low-water mark on the Virginia side of the River. The fact that the
Potomac River boundary was resolved by “convention,” rather than by interpreting the
extent of one state’s “original property,” also distinguishes this case from Ohio v.
Kentucky and places it in the class of cases where the “well-recognized and accepted
rules of accretion and avulsion attendant upon a wandering river have full application.”

Ohio, 444 U.S. at 337.

B. That the Potomac and Ohio Rivers Each Has a Low-Water-
Mark Boundary Has No Legal Significance Here.

The appellant assigns less significance to the presence of a “convention” and more
significance to the fact that the Potomac, like the Ohio, has a low-water-mark boundary.
According to the appellant, the distinguishing feature between the “two distinct lines of

cases” the Court identified in Ohio v. Kentucky is where the boundary lies. The appellant
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asserts that if the boundary lies “in the middle of a river (not on one bank),” the boundary
moves according to the rules of accretion and avulsion, but if “the boundary is on one
bank of the river,” the boundary is fixed. (Appellant’s Brief at 6-7.)

But nothing about the location of a boundary—whether it be at low-water mark,
high-water mark, or in the middle of the river—bears on whether that boundary moves
with the river or is fixed at a particular point in time. In terms of geology and
cartography, a low-water-mark boundary can move with the river just as well as a
boundary placed in the middle of the river. As discussed above, the significance of the
low-water-mark boundary in Ohio v. Kentucky is not the low-water mark itself, but why
the boundary was placed at the low-water mark.

While the Potomac and the Ohio each has a low-water-mark boundary, that is
where the similarity ends. The Supreme Court fixed the Ohio River boundary at the low-
water mark in order to give effect to Virginia’s original cession of lands. If the Court had
placed the boundary at the high-water mark, Virginia (and Kentucky) would have had
jurisdiction, at low flow, over the strip of land on the opposite shore—that is, “the
territory northwest of the river Ohio”—a circumstance that could not be squared with the
terms of Virginia’s cession. As the Court put it, “Wherever the river is a boundary
between States, it is the main, the permanent river, which constitutes that boundary; and
the mind will find itself embarrassed with insurmountable difficulty in attempting to draw
any other line than the low water mark.” Handly’s Lessee, 18 U.S. at 380-81. The
boundary thus was placed at low-water mark to give effect to Virginia’s cession of lands

beyond the river, not to resolve competing claims.
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The historical situation on the Potomac is precisely the opposite. As discussed
above, both States claimed the river, with Maryland claiming to the high-water mark on
the Virginia side and Virginia variously claiming to the high-water mark on the Maryland
side or the middle of the River. (E. 136.) The Potomac boundary was placed at low-
water mark not by one State’s deed—as in Ohio v. Kentucky—but by prescription, in
recognition of Virginia’s historical use of the southern shore of the Potomac from time
immemorial. (E. 147-48.) The decision to place the boundary at the low-water mark thus
does not come with the interpretive rules that require a Court to give effect to the
grantor’s cession; it is instead governed by the States’ own “convention”—the Black-
Jenkins Award. And as discussed above, that Award establishes an ambulatory

boundary, not one that is fixed in time.

C.  Ohio v. Kentucky Involved Issues Specific to Kentucky’s Entry
into the Union, Which Are Not Present Here.

The Court’s refusal in Ohio v. Kentucky to revisit its earlier decisions relating to
the Ohio River was reinforced by the additional circumstance of Kentucky’s admission to
the Union. As the Supreme Court made clear in Indiana v. Kentucky, the boundary
question hinged not on what Kentucky’s current claim might be, but what its rights were
upon admission to the Union:

But the question here is not, as if the point were raised today
for the first time, to what State the tract, from its situation,
would now be assigned, but whether it was at the time of
cession of the territory to the United States, or more properly
when Kentucky became a State, separated from the mainland
of Indiana by the waters of the Ohio River.
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136 U.S. at 508. Kentucky’s admission to statehood fixed the extent of its jurisdiction;
“[h]er dominion and jurisdiction continue as they existed at the time she was admitted
into the Union, unaffected by the action of the forces of nature upon the course of the
river.” 1d.

The significance of admission to the Union is reflected in other aspects of state
sovereignty and jurisdiction. For example, under the equal-footing doctrine, when a
territory is admitted to the Union, it succeeds to the federal government’s ownership of
the lands beneath the navigable waters within the borders of the new state. See PPL
Montana, LLC v. Montana, 132 S.Ct. 1215, 1227-28 (2012); see also Lessee of Pollard v.
Hagan, 44 U.S. 212, 224 (1845). *“For state title under the equal-footing doctrine,
navigability is determined at the time of statehood.” Montana PPL, 132 S.Ct. at 1228;
see also Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363,
370 (1977) (“The title to the land underlying the Colorado River at the time Arizona was
admitted to the Union vested in the State as of that date”). Once a territory is admitted to
the Union as a new State, “the State’s title to the riverbed vests absolutely as of the time
of its admission. . . .” Corvallis Sand & Gravel, 429 U.S. at 370-71. In the same way,
the Court in Ohio v. Kentucky identified the boundary line as it existed upon Kentucky’s
admission to statehood in 1792, which vested absolutely its sovereign jurisdiction over
the lands encompassed within its grant.

Virginia and Maryland, by contrast, were both mature states by the time their
boundary was settled. The location of the boundary is thus determined by the Black-

Jenkins Award, not by the circumstances surrounding either State’s entry into the Union.
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And just as Supreme Court precedents indicate that the Potomac River boundary is not
controlled by the unique circumstances of the Ohio River cases, the Black-Jenkins Award
confirms that the boundary between Maryland and Virginia follows the low-water mark
on the Virginia side as it evolves over time. Accordingly, the principles applied in Ohio

v. Kentucky do not apply here.

I11. FEDERAL COMMON LAW GOVERNS ISSUES OF ACCRETION ALONG THE
POTOMAC RIVER BOUNDARY LINE.

The appellant argues that, even if the Potomac River boundary is the present-day
low-water mark, the land on the Virginia shore at the location in question resulted from
“artificial or ‘man-made’ accretion” to the upland. (Appellant’s Brief at 12.) Citing
California cases, the appellant argues that artificial or man-made accretion operates like
an avulsion and does not change the property or boundary line, meaning that the
ostensibly accreted land on the Virginia side is actually in Maryland. (Id.)

Virginia and Maryland take no position on the factual merit of the appellant’s
accretion claim or on whether the appellant owns property on the Virginia side of the
River. Nor do we take a position on whether the appellant’s allegations make the United
States a necessary party, given that the claim to land titled in the United States would
implicate the federal government’s interests. We submit, however, that federal common
law, not state law, governs the question, and that federal common law does not
distinguish between natural and artificial accretions.

“Federal common law governs interstate bodies of water, ensuring that . . . neither

State harms the other’s interest in the river.” Virginia v. Maryland, 540 U.S. at 74 n.9.
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Thus, Virginia’s river-access rights in the Potomac River are “subject to the constraints of
federal common law and the Award.” 1d. at 75; see 1-6 Waters and Water Rights 8§ 6.03
(West 2014) (“Federal common law also necessarily applies when the dispute is between
two states over changes in a river that marks the boundaries between them, rather than
between private landowners over proprietary rights.”).

Unlike California law, federal common law does not distinguish between natural
and artificial causes of accretion. See California ex rel. State Lands Comm’n v. United
States, 457 U.S. 273, 281-85 (1982). Under the “federal rule . . . accretions, regardless of
cause, accrue to the upland owner. . ..” Id. at 285. Finding that federal law applied, the
Supreme Court in State Lands Commission rejected the contrary California rule, which
did distinguish “between accretive changes to a boundary caused by natural forces and
boundary changes caused by the construction of artificial objects.” 1d. at 277.** Should
this Court reach the question of accretion, therefore, it should apply federal common law,

not the California rule on which the appellant relies.

1 As state law goes, California is in a distinct minority. See Annotation, Riparian
Owner’s Right to New Land Created by Reliction or by Accretion Influenced by Artificial
Condition Not Produced by Such Owner, 63 A.L.R.3d 249, § 2a (1978 & Supp. 2010)
(“[E]xcept for the courts of California, the overwhelming number of courts . . . have not
been deterred from awarding accreted or relicted lands to riparian or upland owners by
the fact that some act of man served in whole or in part to cause the otherwise natural
processes of accretion or reliction to function.”); id. 8§ 5a (“[T]he California cases are
usually viewed as constituting a body of opinion on the instant subject which stands apart
from that generally prevailing.”); Rayne v. Coulbourne, 65 Md. App. 351, 364 (1985)
(“In the majority of jurisdictions that have been faced with this issue, it has generally
been held that it is immaterial whether the deposits causing the new land derived from
natural causes or had an artificial impetus so long as the deposits were gradual.”).
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CONCLUSION
In response to the Court’s inquiry:

1. The boundary between Maryland and Virginia in the non-tidal Potomac, at
issue in this case, is the present-day low-water mark on the Virginia side of the River, not
the low-water mark as of 1877;

2. The principles applied in Ohio v. Kentucky, 444 U.S. 335 (1980), are limited to
the unique history of the Ohio River and do not apply to the Potomac River boundary
between Maryland and Virginia; and

3. If the Court reaches the issue, the question of accretion along the Potomac
River boundary is governed by federal common law, which does not distinguish between
natural and artificial accretion.
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IN THE
POTOMAC SHORES, INC.
COURT OF SPECIAL APPEALS

Appellant,

OF MARYLAND

V.

September Term, 2013
RIVER RIDERS, INC. ET AL.,

No. 40

Appellees.

(CC#21C12044157)

* % %k ok x % ¥ % ¥ ok K %

ORDER

After oral argument, and it appearing to the Court that (1) an issue raised in this
appeal, viz., the manner by which the boundary between the State of Maryland and the
Commonwealth of Virginia should be determined for the area subject to this litigation,
may be of public importance to both the State and the Commonwealth, and (2)itis
appropriate for the Court to request amicus curiae briefs from the Attorneys General of
the State and the Commonwealth pursuant to Md. Rule 8-511, it is this gil‘%‘ay of
February, 2014, by the Court of Special Appeals, on its own motion,

ORDERED that the Clerk of this Court is directed to mail a copy of this order,
together with two copies of the briefs and record extracts filed herein, to the Attorney
General of Maryland and the Attorney General of Virginia and this order shall serve as an
invitation to each official to file an amicus curiae brief in this proceeding addressing:

a. Whether the boundary between the State of Maryland and the Commonwealth

of Virginia along the Potomac River established in the Black-Jenkins Award of 1877 as:

Appx. 1



Beginning at a point on the Potomac River where the line between Virginia

and West Virginia strikes the said river at low-water mark, and thence

following the meanderings of said river by the low water mark to Smith’s

Point, at or near the mouth of the Potomac . . . .
and established, as to parts of the river, by the Mathews-Nelson Survey of 1928, should
be construed as establishing a fixed and immutable boundary according to conditions as
they existed in 1877 or as a description of the location of the boundary which time and
natural causes might change in the future; and

b. Whether the principles enunciated in Ohio v. Kentucky, 444 U.S. 335 (1980) are
applicable to the boundary between Maryland and Virginia in light of the Black-Jenkins
Award, the Mathews-Nelson Survey and other agreements between Maryland and
Virginia as to the Potomac River; and

c. Any other issue that cither Attorney General may wish to address in light of
the parties’ briefs and the matters addressed in this order; and it is further

ORDERED that any brief submitted pursuant to this order shall be filed within 40
days of the date of this Order; and it is further

ORDERED that the above-captioned appeal case shall be stayed until: (1) briefs
from the Attorneys General are filed; (2) either or both of the Attorneys General indicates

in writing to the clerk of this court that he declines to file a brief; or (3) 40 days from the

date of this order, whichever first occurs.

FOR A PANEL OF THE COURT

© ICHIBFJUDGE'S SIGNATURE
mm&wonm ORODER)

PETER B. KRAUSER, CHIEF JUDGE
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