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May 29, 2002

Evan G. DeRenzo, Ph.D.
4 Grovepoint Court
Rockville, Maryland 20854

Dear Evan:

You have requested my advice about the gpplication of Mayland's lav on hedth care
dedsonmeking tothefactsof acaseinaMaryland hospitd. Y ou areespecidly interested inwhether, given
these facts, the entry of a“do not resuscitate/do not intubate’ order (“DNR/DNI order”) was legdly
prohibited. | condudethat, dthoughthe DNR/DNI order wasnat authorized by the Hedth Care Decisions
Act, the physdanwho gavethe order isnot subject to liability under the Act. Moreover, | congder it highly
unlikdy thet the physidan would be subject to tort lidhility for the action.

A. TheCase

The essentid facts of the case, asyou outlinethem, are asfollows: The patient was an 87 year old
manwho had been declining over a period of severd months. For the last Sx weeks, he had been bed-
bound with lumbar compression fractures. Over a two-week period, his use of opioid andgesics hed
increased markedly to treat unremitting back pain. He was admitted to the intengve care unit with
hypotens on(abnormaly low blood pressure), hypoxemia(inadeguateoxygenintheblood), and septicemia
(toxic microorganiams in the blood stream), dl againg the background of long-ganding and severe
coronary ateay dissese  Although the patient was not acutdy termind, the attending ICU physdan
bdieved that he was in an end-gage condiition.

The patient was suporous and lacked capacity to make his own decisons, and there was no
reasonable expectation that hewould regain capacity. The physdian discussad the patient’ s condition with
hiswifeand adult daughter. Both thewife and daughter believed that the patient would not want to prolong
hislife by any form of atifiad life support, even if aggressve intervention might dlow him to survive this
episode, becausehewould likely bemore deteriorated than hewas at present. Conseguently, theatending
ICU physcdan wrote a DNR/DNI order.



May 29, 2002
Page 2

When the | CU attending conveyed thisinformetion to the community attending physdan, thelCU
atending wastold that he could not write such an order on the basis of his conversation with the wife and
daughter, because it was “illegd.” Presumably, the community atending’s comment was based on the
recognition that entry of the DNR/DNI order had not been preceded by the two-physcian certification
cdled for under the Hedlth Care Decisons Act.

B. General Observations

The community attending’s comment — that the DNR/DNI order was “illegd” — illudrates a
common misundersanding. Asdinidanshave becomeincreasngly familiar with the Hedth Care Decisons
Act, ome have cometo assumethat the Act isthelegd dphaand omegaon decisonmeaking near the end
of life Thisassumptionisincorrect. While the Act is surdly the primary source for the legd ground rules
thet apply to this kind of decisonmeaking, the Act itsdlf, in § 5-616(8) of the Hedth-Generd Article,
recognizesthet it is not necessily the last word:

The providons of this subttitle are cumulative with exising law
regarding an individud’ s right to consent or refuse to consent to medica
treatment and do not impair any exiding rights or regponsbiliieswhicha
hedth care provider, a paient, induding aminor or incompetent peatient,
or apdient'sfamily may have in regard to the provison, withhalding, or
withdrawd of life-sustaining proceduresunder thecommonlaw or datutes
of the State.

Oneof the “responghilities’ of ahedth care provider under the common law isto conformto the
goplicable gandard of care. A falureto do soismdpractice. At leest with respect to issues of consant, a
physdan’ scompliancewith dl dementsof theHedth Care Decisons Act iscondusive proof of conformity
to the gandard of care. Indead, compliance with the Act gives the phiyscian the protection of immunity.
The converse does not fallow, however: Noncompliance with the Hedth Care Decisons Act is not
condugve proof of a breech of the dandard of care. As in this case, withholding or withdrawing life-
udaining procedures after afalureto meet the Act’ sdocumentation requirements, whileinevitably leeding
to the loss of theimmunity afforded under the Act, is not necessrily mdpractice
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C. Specific Analysis

| shal assume that the patient in the case met the substantive sandards of the Hedth Care
Decisons Act, st out in 8 5-601(j), for afinding of “end-stage condition.” That is, the patient had an
advanced, progressive, and irreversble condition. Any trestment of the underlying condition would have
been medicdly ineffective. Moreover, the condition had progressed to the point of causng severe and
permanent deterioration, marked by the patient’ sincgpecity and inability to perform adtivitiesof dally living
independently.*

Asthecaseispresented, however, the Act’ sprocedur al requirementswerenot met for certifying
the patient to be in an end-stage condiition. Certification of condition requires not only the assessment of
the attending physician, which occurred here, but aso the concurrence of aconsulting physidan, which did
not. 8 5-606(b). Consequently, because the patient was not certified to be in end-stage (or termind)
condition, thehedlth care provider “may not withhold or withdraw life-sustaining procedures.... onthebesis
of theauthorizetion of asurrogate.....” 8 5-606(b). A surrogateissomeoneidentified in 8 5-605 of the Act
who *may meke decigons about hedth carefor aperson who hasbeen certified to beincgpable of making
an informed decison and who has not gppointed a hedth care agent ....” Thereis no indication from the
factsthat the patient’ sincgpadity, dbeit dinicaly evident, was certified ?

Inshort, entry of the DNR/DNI order wasouts dethe scopeof the Act. Withthe Act’ scertification
left undone, the withholding of life-sustaining procedures was not accomplished “on the besis of the
authorizationof asurrogate” Thehedlth care provider may not lay daim to theimmunity from suit afforded
by §5-609(a) of the Act, for the withhol ding was nat “ under authorization obtained in accordancewith this
subtitle”

The loss of immunity, however, isnat tantamount to lighility. The Act itsdf imposes no lighility on
aprovider who, despitethelack of certification, carriesout agpouse sdecison againg CPR and intubation
for agravey ill patient If ligbility wereto exi<t, the basisfor it would be abreach of the sandard of care.

The criteriafor “end-gtage condition” are discussed in detal in 78 Op. Att'y Gen. 208 (1993).
Thisletter doesnot addresspotentid liability issuesif aphysdan wereto carry out asurrogate singruction
to forgo life-susaining medicd trestment when a patient is deemed by the attending physician not to be
in an end-gage or termind condiition or in apersstent vegetdive date. See note 3 bdow.

*The Act contains a separate, two-physician cartification requirement for the patient’ sincapecity.
§ 5-606(a). Because the definition of “end-stage condition” itsdf incorporates the dement of incapedty,
however, a patient who is cartified to be in an end-gtage condition need not have a separate cartification
of incapecity.

3If adecison by ahedth care agent or surrogateto forgo life-sustaining proceduresisbdieved by
the provider to be* incond stent with generally accepted Sandards of patient care” the provider mugt ether
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A hypotheticd plantiff (surdy not the family members on the scene, who sought the DNR/DNI order)
would have to prove thet the patient was harmed by the fallure to atempt CPR or to intubate and thet the
harm was caused by the physdan’s negligence—in other words, that the Sandard of carefor apaient in
this condiition, and with dose family members seeking apdliative care goproach, isneverthd essto attempt
CPR and to intubete. 1t is difficult to imagine how, under these drcumdances, aplaintiff could prevail.

D. Conclusion

Hedth care providers involved in decisons about the use of life-sugtaining procedures should
adhere to both the subgtantive sandards and the procedurd sefeguards of the Hedlth Care DecisonsAct.
This is S0, primanily, because the Act reflects the community’s view, adopted by ther dected
representetives, about gppropriate Sandards and sefeguards. Providers dso benefit from the immunity
aforded by the Act to those who comply with it in good faith. Hedth care fadlities should examine their
sysemsto meke it as easy as possble for the required documentation to be done.

If adecigonis carried out outside the Act, however, the decisonisnat parforceillegd. Whether
such adecison could lead to tort liability (or, in some drcumgtances, sanctions from a licenang board)
depends on the gpplicable liability sandards, actud harm to the patient, and other factors The fact of
noncompliance with the Hedlth Care Decisons Act, dthough ordinarily admissbiein evidence, isnat itsdlf
contralling.

| hope that this|etter of advice, dthough not to be conddered an opinion of the Attorney Generd,
isfully regpondveto your inquiry. Flease let me know if | may be of further asssance

Vey truly yours

Jeck Schwartz

Assdant Attorney Generd
Director, Hedth Pdlicy Deveopment

petition the fadllity’ s patient care advisory committee for its advice or bring the matter to court. 8 5-612.
Fanly, the attending physician had no such belief aout the wife' sdecigon in this case



