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PUBLIC INFORMATION ACT—DISCLOSURE PRINCIPLES—LICENSING
RECORDS—INVESTIGATORY RECORDS—COMPLAINTS ABOUT
MORTGAGE BANKERS AND MORTGAGE BROKERS ARE Avair-
ABLE To THE PusLIC.

September 9, 1986

Margie H Muller
Bank Commissioner

You have requested advice concerning the status of complaints
under the Maryland Public Information Act (“PIA” or “Act”), codi-
fied at §§10-611 through 10-628 of the State Government Article
(“SG” Article). Specifically, you have asked if the number of com-
plaints filed with your office against a company licensed as a mort-
gage banker and mortgage broker (under Title 12, Subtitle 5 of the

Financial Institutions Article (“FI” Article)) may be disclosed
under the PIA.

For the reasons stated below, we conclude that such information
is available to the public under the Act. We have attached to our
advice a sample format for releasing this information to insure that
any disclosure is accomplished in a meaningful and fair manner.

I
Factual Background

On August 8, 1986, the Baltimore Sun published an article con-
cerning the large number of complaints lodged against mortgage
licensees for failing to meet the terms of lending commitments
given to borrowers in purchase money and refinancing mortgage
transactions.! This article prompted a real estate brokerage firm
to file a written request for the following information:

“Therefore, we request that your office provide us, by
name and number of complaints, those mortgage compa-
nies referenced in the enclosed article, plus any other
banking consumer oriented information available to you

1The headline stated that “Md. bank regulator says lenders “ ‘drag their feet’ ” on
mortgages.”
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related to these mortgage companies.” Letter dated Au-

gust12, 1986, from Merrill Lynch Realty to Bank Commis-
sioner.

The requester concluded by asserting that realtors “have an obli-
gation to disclose to our consumers any mortgage banking infor-
mation which might adversely affect them and our clients.” Id.

A review of the procedures established by your office and the
Department of Licensing and Regulation reveals two separate
sources that contain the information requested.

Chapter 802 of the Acts of 1984 legislated a complaint procedure
for the Mortgage Bankers and Mortgage Brokers Subtitle. Codi-

fied at FI §12-507.1, this enactment imposes the following duty on
the Bank Commissioner:

“Any person aggrieved by the conduct of a licensee under
[the Mortgage Bankers and Mortgage Brokers] Subtitle
in connection with a consumer loan may file a written-
complaint with the Bank Commissioner who shall investi-
gate the complaint.” FI §12-507 1a).

1ty to investigate for violations of the Mortgage Bankers and Mort.
gage Brokers Subtitle and its Code of Conduct (COMAR 09.03.05).
FI §12-507.1(b). Incidental powers of enforcement, including the
authority to subpoena witnesses and compel the production of doc-
uments, are also provided. FI §12-507.1(e).

Under this section, the Bank Commissioner is given m@mamo author-

You have advised that upon receipt of a written complaint a file
is opened and a copy of the complaint is forwarded to the licensee
for a response. Complaints that cannot be resolved are placed
under active investigation, a process that routinely results in ob-
taining a copy of the complainant’s complete loan file from the Ii-
censee. The file may also contain the results of an independent in-
vestigation or analysis by examiners. If appropriate, this file

becomes the basis for preparing a formal administrative proceed-
ing against the licensee.

Departmental procedures could also provide another source of
this information. Chapter 6 of the Acts of 1980 required all units
of the Executive Branch to adopt procedures for handling com-
plaints from members of the public.2 The Department received ap-

2Units were required to file a Citizen Response Plan with the Administrative, Exec-
utive and Legislative Review Committee for approval. The General Revisor's Note
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proval of its Citizen Response Plan as required v% Ow.,m@ﬁmw m on
December 18, 1980. The portion of the Plan dealing with written
complaints provides as follows:

“All written communications requiring a response should
be recorded in a log or record indicating the date of re-
ceipt, the name of the correspondent, and the date of com-
pletion, unless, in the opinion of the unit head, the mainte-
nance of such a log or record would impose an
extraordinary burden.”

Past experience with these logs has mmgogﬂamﬂm Q.Eﬂ gm.&mba@
of the particular licensee subject to the complaint is H;oﬁ.qu re-
corded because this licensee status often provides the basis for re-
trieving these complaints.

I
PIA—Right to Disclosure
A. General Principles

Our office has recently reiterated the philosophy embodied by
the PTA. In addressing the disclosure of recorded calls to 911 Emer-
gency Telephone System centers, we advised that in light of the
Act’s “broad scope”, documents subject to the PIA “must be made
available to anyone who requests them” unless the documents “are
specifically exempted from the PIA’s disclosure requirements”. 71
Optnions of the Attorney General 288, 290 (1986) We further
noted in this Opinion that “[t]hose exceptions should, as a general
matter, be construed narrowly, to promote public access to Emo.w-
mation about governmental activities”. Jd. Required disclosure is
not, under the PIA, inhibited by the intended use of the information
by the applicant. See 61 Opinions of the Attorney Genmeral 702,
705 (1976), concluding that a clerk of court may not deny access
to marriage records, regardless of their intended use by the person
seeking inspection.

These principles favoring public disclosure are mandated by the
plain language of the statute. SG §10-612(a) specifies that the pur-
pose of the Act is to afford the public a general right of “access

to Title 2 of the SG Article explains that this Act, formerly codified in .Pw.QO 41,
§14-1, was “deleted as obsolete since the units that were subject to *»a section have
complied.”
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to information about the affairs of government and the official acts
of public officials and employees.” To that end, the PIA requires
that, “[e]xcept as otherwise provided by law, a custodian shall per-
mit a person or governmental unit to inspect any publie record at
any reasonable time.” SG §10-613(a).3

At the same time, the PIA recognizes that the public’s right to
information is counterbalanced by the right to privacy of a person
who is the subject of governmental records. While SG §10-612(b)
provides that the PIA “shall be construed in favor of permitting
inspection of a public record, with the least cost and least delay to
the person or governmental unit that requests the inspection,” this

y

rule of construction is qualified by a determination that the inspec-

tion would not result in “an unwarranted invasion of the privacy

of a person in interest.’s

ww Unwarranted Invasion of Privacy

We have concluded as a threshold inquiry ‘that the disclosu
‘sought in this request does not subject the licensee to the unw
ranted invasion of privacy sought to be prevented by the PIA:
rate considerations—statutory and practical—support this conel

to formulate and submit for approval by a joint legislative commi
tee a Citizen Response Plan. In 1984, the General Assembly specif
cally directed the Bank Commissioner to investigate all éﬁ
complaints concerning Mortgage Bankers and Mortgage Brok
by enacting Chapter 302. These requirements for the creatior
maintenance of public records were imposed by the General Asse
bly within an existing, well-established legal framework that
vored public disclosure.

¥There can belittle debate that the sources of information used in responding to th
request constitute “public records.” SG §10-611(f)(1)(i) defines “public recor
any documentary material that “is made by a unit or instrumentality of th
government or of a political subdivision or received by the unit or instrumentali
in connection with the transaction of public business.”

. 4“Person in interest’ is defined as “a person or governmental unit thatis:the i
ject of a wsw:.o record ...."” SG §10-611(e)(1). “ ‘Person’ means an individual
anv-rinership, firm, association, corporation, or other entity.” SG mH-Hlo

. Sepa
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The philosophical underpinnings for public access to information
on an agency’s response to consumer complaints were recently
stated in the context of public disclosure of governmental response
in a case of alleged child abuse:

“Thus, we believe that the pertinent statutes and regula-
tions can and should be construed to permit the fullest
possible disclosure regarding agency performance, con-
sistent with the legally mandated preservation of personal
privacy. 71 Opinions of the Attorney General 368 (1986)

The alternative to this approach “would accomplish nothing more
than to deny public access to information concerning the quality
of agency performance”. Id., p.375.

. We find these considerations equally applicable to your inquiry.
The public has a right to evaluate the performance of the Bank
Commissioner in responding to systemic problems within the mort-
gage lending industry. Overall statistics do not provide sufficient
nformation to make an informed evaluation. By disclosing the
tity of the licensee and the complaint history of that licensee,
public is able to assess the effectiveness of your office within
specific context. If this assessment demonstrates a failure in a
pecific instance or an uneven treatment among licensees, such a
esult provides the legitimate basis for further public inquiry into
performance of its government. This type of inquiry can be eas-
thwarted by simply releasing cumulative numbers.

conclusion on the invasion-of-privacy issue is equally com-
led by the current Departmental practice of disclosing pending
omplaints against licensees holding individual license from boards

d commissions within Licensing and Regulation.5 Under
JOMAR 09.01.04.13, a person who has entered or contemplates en-
1g a contract with an individual licensee may contact the licens-
1g agency and discover the total number of complaints filed
gainst the licensee, the number of complaints (closed as well as
ending), and the nature of any formal disciplinary action taken
inst the licensee. When proposing this regulation, the Depart-
xplained the balancing process between the right to access

he current practice of licensure under the Mortgage Bankers and Mortgage Bro-
otitle permits the issuance of a license to a corporation or other business
¢ understand that all pending complaints are against such license holders.
he legal effect under the PIA of this kind of licensure—as opposed to the licensing
individuals—is discussed in Part II D of this opinion. )
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of information by the public and the privacy rights of individual
licensees as follows:

“These proposed amendments grow out of extenuating
circumstances identified by the Department after nearly
2years of administering requests under [the PIA]. In each
instance, the proposed change allows disclosure of infor-
mation concerning one of the basic responsibilities of the
Department to the public. As amended, Regulation .13 in-
sures that the public will be better informed in selecting

the services of a licensee ....” 11 Md.R. 1748 (September
28, 1984).

In our view, there is no principle—either within the PIA or the
realm of common sense—that would provide a corporate or compa-

ny licensee with greater privacy rights than the rights afforded an
individual licensee.6

C. Privilged or Confidential Records

Public records must be withheld from disclosure to the extent
that (i) the information they contain is made “privileged or confi-
dential” by law, or (ii) inspection of a particular record would be
contrary to State or federal law. SG §10-615. Information concern-
Ing “banking institutions” obtained by the Bank Commissioner is
generally deemed to be confidential under FI §5-209. “Banking in-
stitution” is defined, however, as “an institution that is incorporat-
ed E&mw the laws of this State as a State bank, trust company, or
savings bank.” Accordingly, this section imposes no privilege or

owsm@msﬁm:@ on the records of mortgage licensees sought to be
disclosed.

D. Licensing Records—SG §1 0-617(h)

.Eomzmmsm records constitute the great majority of records main-
tained by the Department, and disclosure of information contained

in these records is generally governed under SG §10-617 (h). Stated

5We caution, however

, that our resolution of this issue should not be expanded be-
ond the context of the

relatively narrow pending request. Complete disclosure of
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in terms of a general prohibition against public inspection, SG §10-
617(h)(2) contains a laundry list of exceptions to the otherwise man-
datory duty not to disclose. Pertinent to this inquiry is the permit-
ted disclosure in SG §10-617(h)(2)(vi) of “any orders and findings
that result from formal disciplinary actions.” By implication, any
form of disciplinary action that has not culminated in a formal
order or finding by the agency cannot be disclosed unless autho-
rized by regulation after the custodian has found a compelling pub-
lic purpose. SG §10-617(h)(3). As we have previously discussed,
COMAR 09.01.04.13 permits expanded discovery under SG §10-
617(h) if the requester has entered or contemplates entering into
a contract with a licensee.

The request considered in this advice does not on its face meet
the standards set forth in Regulation .18. Accordingly, if SG §10-
617(h) and its implementing regulations control the resolution of
your request, the applicant must further allege a present or future
contractual relationship. For the reasons stated below, we conclude
that this section does not apply to requests for information from
Departmental records unless the records are for individual licens-
ees. The applicant need not, therefore, proffer any existing or con-
templated contractual relationship to receive complaint informa-
tion on licensed mortgage companies.

The predecessor section to SG §10-617(h) was enacted by Chapter
431 of the Acts of 1982. It governed the disclosure of “occupational
and professional licensing records on individual persons ...." (em-
phasis added) Former Article 764, §3(c)(xii). This section was re-
vised in 1984 to its present formulation in SG §10-617(h)(1) as fol-
lows: “A custodian shall deny inspection of the part of a public
record that contains information about the licensing of an individ-
ual in an occupation or profession.” (Emphasis added.) In either
format, we consider the inclusion of the term “individual” to ex-
press a deliberate legislative determination that the privacy rights
granted to licensees under this section were only intended to be
enjoyed by individuals—not business entities.

The enumerated exceptions to the general prohibition stated in
SG §10-617(h)(1) support this reading of legislative intent. Almost
all the categories listed in SG §10-617(h)(2) describe circumstances
that are peculiar to individual licensees. Some examples are as fol-
lows: the permitted disclosure of a home address if the business
address is not available (SG §10-617(h)(2)(i1)); the educational and
occupational background of the licensee (SG §10-617 B)2)(iv)); and
the professional qualifications of the licensee (SG §1 T(h)(2)(V)).
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Further support for limiting the purview of SG §10-617(h) to indi-
vidual licensees is contained in its legislative history. This section
was proposed as part of an overall legislative reform of the PIA
by the Governor’s Information Practices Commission. Appointed
in 1980 by Executive Order 01.01.1980.11, this Commission sur-
veyed the record-keeping functions and procedures of the major
units of State government, specifically including the divisions with-
in the Department of Licensing and Regulation. See Final Report
of the Commission 201—46 (1982). Although the Commission was
well aware that different entities were subject to licensing by agen-
cies within the Department, it nevertheless chose to propose legis-
lation—enacted by Chapter 431 with some amendment—that limit-
ed the scope of former Article 764, §3(c)(xii) (presently codified at
SG §10-617(h)) to an individual licensee.” The nature of this limita-
tion as a deliberate policy consideration is reflected in the Commis-

sion’s explanation of the privacy interest to be protected by its pro-
posal:

“The Commission does not believe that the release of
other personally identifiable information pertinent to li-
censees would serve the public interest. Instead, disclo-
sure of other information would constitute an unreason-
able invasion of the privacy rights of licensees. In order
to assess the competency of licensees, the public does not
need to know licensee’s race, social security number, place

of birth, and so forth.” Final Report of the Commission,
p. 537. .

We recognize as a conceptual matter that, in the area of disciplin-
ary action, the policy considerations for complementary treatment
of individual licensees and licensed business entities may be equal-
ly applicable.8 The present structure of the PIA—and particularly
SG §10-617(h)—does not permit this result through the office of
statutory interpretation. Legislative amendment would, therefore
be appropriate and necessary to accomplish this goal.

’

7Amendments to this section evidenced an intent to provide greater protections for
subject licenses against disclosure. As originally proposed, “nonpending com-
plaints” constituted a category of exceptions to the general prohibition against dis-
closure. This category was stricken by amendment, and the current “orders and
findings that result from formal disciplinary actions” was substituted. See Chapter
431 of the Laws of Maryland 1982.

8As we have previously discussed in this opinion the only inequity presented by our
advice is the release of the requested information without the necessity of alleging
an existing or contemplated contractual relationship.
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E. Records of Investigation—SG §10-618

1. Introduction

In addition to the provisions of SG §10-617¢h) that prevent disclo-
sure of individual licensing records except under specified circum-
stances, the PIA also permits a custodian discretion in denying in-
spection of particular parts of certain designated records if
inspection by the applicant “would be contrary to the public inter-
est.” 8G §10-618(a). Included within the records specified in the dis-
cretionary provisions of SG §10-618(a) is “an investigatory file com-
piled for any other law enforcement .. purpose.” SG §10-
618(f)(1)(ii). Where files are prepared in connection with
government litigation and adjudicative proceedings are currently
underway or contemplated, they are compiled for a “law enforce-
ment purpose.” Eguitable Trust Co. v. State Human Relations
Comm’n, 42 Md. App. 53, rev’d on other grounds 287 Md. 80

(1980); Attorney General’s Office, Public Information Act Manu-
al 27 (4th ed. 1985).

As detailed below, we conclude that a log maintained in compli-
ance with the Citizen Response Plan is not an “investigatory file”
under the provisions of SG §10-618(f) (1)(ii). Files containing the de-
tails of an investigation into a complaint would, of course, fall
squarely within this provision.

2. Citizen Response Plan Log

Ideally, a log maintained under the Citizen Response Plan for
written complaints would contain the following information: the
date the complaint was received, the name of the complainant, the
licensee subject to the complaint, the date of the agency response,
and the status of the complaint (under consideration or closed).

Such a log would not, in our view, constitute an investigatory file
under SG §10-618(£)(1)(ii).

In 63 Opinions of the Attorney General 543 (1978), this office
concluded that “arrest logs” (containing the date, suspect’s name,
address, age, race, arresting officer, desk officer, charge and case

number) were not “investigatory files” within the meaning of the
PIA. The opinion noted at 547:

“These ‘arrest logs’ merely reflect the end resv™~f a po-




4 , [71 Op. Atty

lice investigation. They contain no information whatever
concerning the actual investigation.”?

In addition to lacking fruits of an investigation, a response log is
not prepared for a “law enforcement purpose”. Indeed, its entire
function is to comply with a departmentally-imposed plan of track-
ing agency responses to citizen complaints.

3. Investigatory Files

The files that contain the details of an investigated complaint for
the purpose of determining the appropriateness of administrative
charges are clearly governed by SG §10-618(f)(1)(ii). The rules for
applying these provisions to “investigatory files” were recently
stated in the opinion on the 911 Emergency Telephone System as
follows:

“However, the conclusion that 911 calls for police assis-
tance are an ‘investigatory file compiled for [a] law en-
forcement purpose’ does not by itself mean that the re-
cordings may be withheld ... Moreover, any other person
is entitled to access unless the custodian has reason to con-
clude that inspection of the record ‘would be contrary to
the public interest.” 3G §10-618(a). In considering ‘the pub-
lic interest,’” the custodian should also take account of the
harms specified in SG §10-618(f)(2). [citation omitted]. In
particular, the custodian should consider whether the in-
formation on the recording is such that disclosure would
‘constitute an unwarranted invasion of personal pri-

vacy.” T1 Opinions of the Attorney General at 295
(1986).

. We have previously analyzed the issue of an unwarranted inva-
sion of privacy raised by this PIA request in Part II B. Further-
more, a consideration of the factors enumerated in SG §10-
618(f)(2), as suggested in our opinion and the Public Information
Act Manual, does not produce a conflict with the principles of the
PIA favoring public disclosure.1® Accordingly, we cannot identify

9The conclusion was not, however, categoric. The opinion further stated: “[w]e cau-
tion, however, that should such records contain such investigatory material, they
may very well be subject to” the PIA. Id. We likewise add the same qualifier con-
cerning the response log.

19Under SG §10-618(a), a custodian may conclude that disclosure was contrary to
the “public interest” if it produced one of the enumerated harms in SG §10-613(£)(2).
" ~e harms include: interference with a law enforcement proceeding; deprivation
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a governing principle under the PIA that would preclude disclosure
of the information sought in this request.1t

III

Conclusion

In summary, we conclude that the PIA authorizes the disclosure
of the number of complaints against specific companies licensed
as Mortgage Bankers and Mortgage Brokers, the number of com-
plaints that are still open, the number of complaints that have been
closed, and the nature of any formal administrative action. We

have included a proposed format to convey this information in a
balanced manner.

STEPHEN H. SAcHS
Attorney General

RoBERT deV. FRIERSON
Assistant Attorney General

JACK SCHWARTZ
Chief Counsel
Opinions and Advice

Editor’s Note: The preceding opinion was originally issued as a
Mmﬁnﬁ. of advice. The Public Information Act Manual referred to
in the opinion was reissued in 1987 in a revised edition.

of an .MBE.moﬁ,n& adjudication; diselosure of a confidential source or investigative
technigue; prejudice to an investigation; and endangering the life or physical safety

of an individual. We find none of these results would inuve if the proposed disclosure
were made.

1A custodian is not required to find one of the harms specified in SG §10-618(f)(2)
before the custodian can conclude that disclosure is contrary to the “public inter-
est”. 64 Opinions of the Attorney General 236 (1979). However, having concluded
that disclosure would not constitute an unwarranted invasion of privacy, we are
unable to identify any additional “public interest” considerations in the mortgage
lending field that would result in & denial of this request.




COMPLAINT INFORMATION FOR
CALENDAR YEAR 1988

TO: [name of requester]
RE:  [name of licensee]
DATE: [date of response]

You have requested complaint information on the above-
referenced company currently licensed as a [type of license] by this
office. Under the Maryland Public Information Act, you are enti-
tled to receive the information contained in this response.

When considering this information, you should recognize that
raw statistics may not provide definitive information and, at times,
may distort the public’s experience with a particular licensee. For

example, licensees engaging in extensive business activities run a .

higher risk of accumulating a greater number of complaints than
a licensee with modest business activities. As with any business
decision, you should thoroughly consider all aspects of a transac-
tion before engaging the services of a licensee.

To assist you in evaluating the numbers below, the following is
an explanation of the various categories:

(1) “Total complaints” include the total number of written com-
plaints received that comment adversely on the performance of the
licensee. This category does not mean the number of complaints
where it has been determined that the licensee has violated the law.

(2) “Open complaints” include complaints that have not been re-
solved by the licensee or dismissed by this agency as failing to al-
lege a violation of the law. Complaints in this category are under
investigation by this agency.

(3) “Closed complaints” include complaints that have been re-
solved by the licensee or complaints that this agency has deter-
mined do not constitute a violation of the law.

(4) “Pending charges” include formal administrative charges
that have been instituted by this agency for alleged violations of
the law. Any licensee so charged has the right to a hearing before

an impartial decision-maker with the State having the burden of
proving its charges.

(5) “Disciplinary action” includes the result of any order or find-
ings that result from formal disciplinary action.

" Total complaintS.....eceeereeeeeeieeieeeereeeeeeee [number]
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.................................................. [number]
................................................ [number]
[charges filed and brief de-

scription]
Disciplinary action....[whether licensee has been subject
to a reprimand, suspension, revocation, or fine]

PREPARER
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