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PUBLIC INFORMATION ACT—TAXATION—TAX-RELATED INFORMA-
TION—RESTRICTIONS ON DiSCLOSURE OF INFORMATION IN
CENTRAL REGISTRATION SYSTEM—RECOVERY OF COSTS—
TaxPaYER’'S RIGHT To CHALLENGE DISCLOSURE.

QOcotber 15, 1986

Stephen M. Cordi, Director
Retail Sales Tax Division
Comptroller of the Treasury

You have requested our opinion concerning public .&moﬁmﬁao of
information contained in the automated Central Wmmu.mﬂ.mﬁow Sys-
temn maintained by the Retail Sales Tax Division (“Division”) of the
Office of the Comptroller. Specifically, you ask:

(1) What, if any, information contained in the system must be
disclosed to the general public upon request?

(2) How may the State recover costs incurred in complying with
a request for information that must be disclosed?

(3) Do taxpayers have a right to restrict dissemination of any in-
formation in the system?

As more fully explained below, we conclude as follows:

(1) With the exception of the particular kinds of E\H}o«.gmﬁow @m-
seribed in Part V below, which is not confidential, the Emoismgo.m
in the system may not be disclosed to the public in a form that will
identify particular taxpayers.

(2) Current State law and regulations msgowﬁm.gm Division to
charge requesters the actual cost incurred in providing requested
information.

(3) Although taxpayers may seek judicial relief to wwm,\msﬁ disclo-
sure, in the absence of a court order all information in the m%wdﬁ.s
that is subject to mandatory disclosure under the Maryland Public

Information Act (“PIA”) must be made available to the public upon

request.

I
Central Registration System

Persons who wish to do business in Maryland must first register
with the State for various tax and related purposes. Such persons
may be obligated to pay one or more of a number of taxes in addi-
tion to income taxes—admissions, retail sales, alcohol, tobacco, or
motor vehicle fuel taxes. A business operator may also be obligated
to pay unemployment insurance or to make income tax withholding
reports. The Division has developed a Central Registration System
for new businesses that allows the operator to submit a “Combined
Registration Application” containing the information required by
each of the State agencies concerned, thereby greatly simplifying
the process of starting a business in Maryland.

The Application contains the full identity of the taxpayer, includ-
ing the taxpayer’s federal identification number or social security
number and the name, address, and telephone number of the busi-
ness entity and of each individual who controls it. Additionally, the
Application contains detailed information on the nature and scope
of the business, including the form of its ownership, the size of its
payroll, the number of its employees, the name and location of all

of its places of business, and the specific business activities in
which it engages.

The original of the Application is kept on file with the Division’s
Central Registration Unit, and copies are sent to the various State
tax agencies as appropriate. Ultimately, pertinent parts of the in-
formation on the Application are entered into an automated data
processing network. The information is thus readily available for
use by the different agencies “to determine if the Applicant is liable
for certain taxes, to register the applicant and, where appropriate,
toissue a required license.” Form No. CRU-1 at 2 (rev. June, 1984).

The information in these automated files may also be useful to
entities other than State tax agencies for a variety of purposes.

- Governmental entities, for example, might seek information con-
_cerning particular taxpayers for tax administration or related offi-

cial purposes.! Government or private entities might wish to obtain

- categorized information for research. And, commercial enterprises

- 1Asnoted in Part ITI below, both State and federal laws expressly authorize disclo-

m.S.mSmo<m§3ms§_msammmmow?mmm purposes. Therefore, this opinion addresses
only disclosure to members of the public. ‘




320 [71 Op. Att’y
might seek the names and addresses of particular groups of tax-
payers in order to target sales activities to those taxpayers.

I
The Maryland Public Information Act

“The Maryland Public Information Act ... was broadly con-
ceived. Its purpose was to provide the public the right to inspect
the records of the State government or of a political subdivision....
Its basic policy was in favor of disclosure.” Faulk v. State’s Attor-
ney for Harford County, 299 Md. 493, 506 (1984). See also Cran-
Jord v. Montgomery County, 300 Md. 759, 771 (1984).

The PIA’s basic rule of disclosure is contained in §10-613(a) of
the State Government Article (“SG” Article): “Except as otherwise
provided by law, a custodian shall permit a person or governmental
unit to inspect any public record at any reasonable time.” More-
over, the General Assembly has specifically provided that the PIA
ordinarily “shall be construed in favor of permitting inspection of
a public record, with the least cost and least delay to the person
or governmental unit that requests the inspection.” SG §10-612(b).
Thus, the PTIA “reflect[s] the legislative intent that citizens of the
State of Maryland be accorded wide-ranging access to public infor-
mation concerning the operation of their government.” 4.S. Abell
Publishing Co. v. Mezzanote, 297 Md. 26, 32 (1983).

The PIA defines “public record” as documentary material in any
form that “is made by a unit or instrumentality of the State govern-
ment or of a political subdivision or received by the unit or instru-
mentality in connection with the transaction of public business.”
SG §10-611(f)(1). Since all of the information about which you have
inquired certainly is documentary material that either was made
or—more accurately—was received by a unit of State government

in connection with public business, the records of that information

are clearly “public records.” See 65 Opinions of the Attorney Gen-

eral 365, 366 (1980) (personnel file of public employee is “public

record” within meaning of PIA).

The determination that a record is a “public record” does not end
the inguiry, however. The PIA itself requires a custodian of records
to deny inspection of all or part of certain public records. See SG
§810-615 th"~ 'gh 10-617. SG §10-615 provides: ,
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“A custodian shall deny inspection of a public record or
any part of a public record if:

(1) by law, the public record is privileged or confidential;
or

(2) the inspection would be contrary to:

(i) a State statute; [or]

(i) a federal statute or a regulation that is issued
under the statute and has the force of law.”

%mm&owm:%v SG 810-617(f)(2) requires a custodian to deny inspec-
tion % any part of a public record “that contains information about
the finances of an E&szwr. including assets, income, liabilities,

net Swﬁ? bank balances, financial history or activities, or credit
worthiness.”2

. Some % the information on any particular Application clearly is
:.Roizmsg m.&oﬁ the finances of the individual filing the Applica-
tion. In addition, both State and federal tax laws contain confidenti-

ality .@woﬁmwosm that may apply to some of the information on the
Application.

II1

Confidentiality Statutes
A. State Statutes

The Em@ﬁﬁg statutes pertaining to income taxes, retail sales
taxes, admissions and amusement taxes, and unemployment insur-

25G 810-617(d) requires 2 custodian to deny inspection of any part of a publicrecord

. ﬁ.rwﬁ .nozﬁmmzm. confidential commercial or financial information. However, informa.
, ,,@os is “confidential” for purposes of that exemption only if its &mﬁommwm would
Impair the government’s ability to obtain needed information in the future or would
cause msvmﬁm.sa& harm to the competitive position of the person from whom the
,E%ouamﬁod Is obtained. 69 Opinions of the Atiorney General 231, 234 (1984). Be-
cause the EHWS.Bmﬁoz on the Central Registration Application Bzwﬁ be m:@:mﬁﬁmm
asa mw.mﬁ.m.o.Ew#m to doing business in Maryland, its disclosure would not harm the
mﬁmﬁm. s &z:ﬁ% to obtain needed information. Jd. Nor would the information on the
w@w:omgo: reveal details of innovative business techniques that would give compet-
,;E.m an advantage over the taxpayer who submitted the application. Gf 69 Opin-
ns 4 : ’ ts’ construction drawings may re-
al innovative design details). Therefore, in our view, SG §10-617(d) does not apply
stration application. ‘
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ance all include provisions that make the information on required
reports or returns confidential. Thus, Article 81, §300(a) provides:

“Except in accordance with proper judicial or legislative
order and except to an officer of the State having a right
thereto in his official capacity, it shall be unlawful for any
officer or employee or former officer or employee of the
State or any political subdivision to divulge or make
known in any manner:

(1) The amount of income or any particulars set forth
or disclosed in any return under this [income tax] subtitle;
or

(2) Any federal return, federal return information, or
copies of a federal return or return information required
by State law to be attached to or included in the State re-
turn.”

It is also unlawful, ‘“[e]xcept in accordance with proper judicial
order, or as otherwise provided by law,” for public employees “to
divulge or make known in any manner the amount of sales, the
amount of tax paid or any other particulars set forth or disclosed
in any return required by [the Retail Sales Tax] subtitle.” Article
81, §366. Similarly, “[e]xcept in accordance with a proper judicial
order and except by request of an officer of [a] county or municipal-
ity having a right to make the request in an official capacity, an
official or employee of the State or any of its subdivisions may not
make known in any manner any information contained in any [ad-
missions and amusement tax] report.” Article 81, 8404(f)(1).

The unemployment insurance law also provides for the confi-
dentiality of information collected pursuant to the authority of the
Department of Employment and Training (“DET”) to require em-
ployers to make records and reports concerning employment. Arti-
cle 95A, 812(g)(1). “Information thus obtained shall not be pub-
lished or open to public inspection (other than to public employees

in the performance of their public duties) in any manner revealing

the employing unit’s identity.” Article 95A, §12(g)(1).3

3“‘Employing unit” is defined by Article 954, 820(e) as any individual or any type of
organization that has one or more individuals in its employ performing services for

it in Marylan®
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B. Federal Tax Low

Hrw Hsﬁmgﬂ Revenue Code also provides that “[rleturns and re-
turn information shall be confidential.” 26 U.S.C. §61083. More par-

m.oswmi% that section provides that, except as specifically autho-
rized:

“[NJo officer or employee of any State ... who has or had
access to returns or return information under this section
mrm: &w&omm any return or return information obtained
by him in any manner in connection with his service as
mco:. an officer or an employee or otherwise or under the
provisions of this section.” 26 U.S.C. §6103(a).

:Wmﬁﬁ.: information” means all information concerning a tax-
wmwm%m finances or taxes, official actions taken or contemplated w.m-
garding the taxpayer’s return, “or any other data, received by, re-
corded by, prepared by, furnished to, or collected by the mmowmmmﬁ\
[of the .ﬁ.owmﬁ.ﬁ with respect to a return or with respect to the
determination of the existence, or possible existence, of liability”
for taxes. 26 U.S.C. §6103(b)(2). Return information includes the
taxpayer’s name, address, and identifying number. 26 US.C
mgom?xmv and (6). However, return information “does not Eaz.mm
data in a form which cannot be associated with, or otherwise identi-

fy, directly or indirectly, a particular taxpaver’ 9
§6103(b)(2). P r taxpayer.” 26 U.S.C.

) Under 26 U.S.C. §6103(d)(1), returns and return information

shall be open L.8 inspection by, or disclosure to, any State agency
body, or commission, or its legal representative, which is ogwmmm
z.smmw the laws of such State with responsibility for the administra-
tion of wﬁ.mﬁm tax laws.” The information thus obtained is further
open to disclosure to a State agency charged with auditing State

revenues and programs, for the purpose of auditing the S
U . tate tax
agency. 26 U.S.C. §6103(d)(2). g the State tax

v

Non-Disclosable Information

Clearly, .%m <mio.sm tax confidentiality provisions are designed
0 protect from public exposure information concerning the person-

al and business affairs of individuals that the State requires those

s,&ﬁ.mg&.m ﬁ.o wm<m& to it in the exercise of its taxing authority.
.oi&mwﬂmrg provisions thereby protect ““ ‘the right of an indivi”
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ual not to have his private affairs made public by the govern-
ment.””” Whalen v. Roe, 429 U.S. 589, 599 n. 24 (1977) (quoting Kur-
land, The Private I, University of Chicago Magazine 7, & (Autumn
1976)). Such protection of the individual’s interests in privacy has
been identified as critical to any tax collection system based on vol-
untary compliance because it encourages voluntary reporting of
complete and accurate information to the tax authorities. Tully,
State Tax Secrecy Laws and Federal Grand Jury Subpoenas in
Non-Tazx Investigations, 46 Alb. L. Rev. 78, 80-81 (1981).

It has also been recognized that protection of such privacy inter-
ests requires that personal tax-related information be kept confi-
dential even if it is collected by the government in a form other than
the actual tax returns to which the confidentiality statutes refer.
Thus, in In re Hampers, 651 F.2d 19, 21 (1st Cir. 1981), the First
Cirenit held that State tax returns are not antomatically obtainable
by a federal grand jury because their disclosure would circumvent
the safeguards of the federal tax confidentiality statute.

Likewise, in 44 Opinions of the Attorney Gemneral 350, 352
(1959), this office concluded that particulars of admissions and
amusement tax returns were not subject to public disclosure, not-
withstanding the lack of any express statutory provision for their
confidentiality. The Attorney General reasoned that protection of
those returns was necessary to effectuate the legislative intent to
safeguard personal information on income and sales tax returns:

“The Legislature has evidenced a general intention to
make the statement of gross income and other particulars
of tax returns confidential. It has expressly so stated with
respect to income tax and sales and use tax returns. We
cannot ascribe to the Legislature an intention to render
these provisions futile insofar as amusement operators
are concerned. Yet if amusement tax returns are not kept
confidential any curious member of the public or interest-

iIn Hampers, afederal grand jury investigating a non-tax matter subpoenaed state

tax documents that were confidential under state law. The First Cireuit, balancing -
the state’s interest in preserving the documents’ confidentiality against the weaker
federal interest in obtaining the documents for a non-tax investigation, concluded
that the documents were covered by a qualified privilege. 651 F.2d at 22-23. There-

fore, the court held that “to enforce a subpoena in [a] federal criminal investigation,

a federal grand jury must proffer reasonable cause to believe that a federal erime
has been committed, that the information sought will be probative of a matter at
issue in the prosecution of the crime, and that the same information or equally pro-
bative information can not be obtained elsewhere through reasonable efforts.” 651

F.2d at 28.
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ed o.oﬁ%mﬁdow of any person engaged in the amusement
business could obtain the very information as to gross in-
come that the Legislature has painstakingly made confi-

dential under the income and sales tax sections of the
Code.” Id.5

By @m same ﬁow.mF information contained on the Combined Regis-
ﬂmSos Application must be kept confidential to the extent that its
disclosure would reveal confidential tax return information.

Section D of the Application contains significant information con-
cerning the size of a business’s payroll and the number of its em-
ployees. That information is contained in such items as: the busi-
.zmmmym estimated gross payroll, its taxable payroll, whether its
Income tax withholding will exceed $300 per quarter, and the num-
ber of its employees in Maryland. For particular kinds of business-
es, that section of the Application also discloses the size of the busi-
ness’s operations in the past, as reflected in such items as whether
the business had a total payroll of $1,000 or more during any calen-
dar year, whether an agricultural business had a total payroll of
$20,000 or more during any calendar quarter, and the number of
weeks during any calendar year in which ten or more workers per-
?wgm@ agricultural services. All of these items contain informa-
tion that both the income tax and unemployment compensation
laws require be maintained and reported to the tax authorities.
That is, they reflect the “particulars” of those reports. According-
ly, the information contained in these items is confidential and must
not be disclosed in a form that would identify it with any particular

- taxpayer or employer.

. Hsmwmmu the very identity of a taxpayer as such must be kept con-
mam.wsmw The taxpayer’s federal identification number, social se-
curity number, and name and address are federal return informa-
,,gou as defined in 26 U.S.C. §6103(b)(2)(A). Such information is
: oobbmm:m& in the hands of an officer or employee of a state who

ong.mm it “in any manner in connection with his service as such
‘an officer or an employee or otherwise.” 26 US.C. 86103(a). It is
,.&mo “federal return information ... required by State law to be
_Included in the state [income tax] return,” and it is therefore oosm“
_dential by State law. Article 81, §300(a)(2).6

"The information on admission and amusement tax reports is now covered by an ex-
ress confidentiality provision, Article 81, §405(1).

fWe Huo:.:(. out however, that it is the name and address “of a person with respect to
4@,05 a [federal] return is filed” that may not be disclosed. That is, it is the fact
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v

Disclosure of Information

Notwithstanding the various confidentiality provisions, much in-
formation derived from the Combined Registration Application is
subject to public disclosure. Information regarding alcoholic bever-
ages licensing is expressly made disclosable by other law. In addi-
tion, certain other items of information are outside the ambit of
any confidentiality provision.

A. Alcoholic Beverages Licensure

Article 2B, §8147(a) requires the Comptroller and other officials
to keep records of all aleoholic beverages licenses that they issue
or approve and of every license revocation, suspension, cancella-
tion, or restriction imposed, together with a note of the cause for
each such action. Those records “shall be open to inspection ... dur-
ing regular business hours, by any person.” Id.7 Thus, the legisla-
tive intent to make public all official actions regarding the licensing
of alcoholic beverages businesses is especially clear. In line with
that intent and the general disclosure requirements of the PIA, we
believe that the names and addresses of license applicants and the
additional information shown in Section E of the Application must
be disclosed to anyone on request.8

Such information is not, in our view, “return information’ within
the meaning of 26 U.S.C. §6103(b)(2). The State’s licensure of alco-
holic beverages businesses is independent of, and thus irrelevant
to, federal excise taxation of the same businesses. 26 U.S.C. §5145.
Likewise, the fact that a taxpayer has applied for a Maryland alco-
holic beverages license is irrelevant to the taxpayer’s liability for
federal income tax. Accordingly, that fact is not information re-
ceived, collected, or prepared by the Secretary of the Treasury with

of a person’s taxpayer status that is confidential. The name and addvess of a busi-
ness or an individual clearly is disclosable in contexts that do not reveal taxpayer
status, notwithstanding that the business or individual may also be a taxpayer. See
e.g., SG §10-617(h)(2) (names, business addresses, and business telephone numbers
of licensees must be disclosed upon request).

"Under SG §10-617(a), that express statutory requirement of disclosure overrides

the PIA’s usual exemption of personal financial information from disclosure.

8Section B asks seven questions directly related to the “manufacture, sale, distribu-
tion or storage-of alcoholic beverages.”

- rettes. Article 81, §434. Thus, the fact that a parti
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respect to any federal tax or tax return, but solely concerns State
licensing matters.

Neither is the mere fact that one has applied for a license to oper-
ate an alcoholic beverages business the equivalent of confidential
information—such as the amount of a taxpayer’s income or sales—
that must be set forth on any State tax return. Because disclosure
of the fact of the application would not disclose tax return “particu-
lars,” the fact is not protected by Article 81, §§300(a) or 366.

B. Cigarette Sales

.mmosoz F of the Application asks whether the applicant “de-
sirefs] to sell cigarettes at the wholesale level in the State of Mary-

Esm.: In our view, this information is not covered by any confiden-
tiality provision.

The only federal tax imposed with specific regard to cigarettes
is the federal excise tax on the manufacture or importation of ciga-
rettes and related products imposed by 26 U.S.C. §5701. As with
State alcoholic beverages licensing, the State requirement that
wholesalers of cigarettes register and purchase tax stamps is irrel-
evant to any aspect of federal taxation or tax returns, Hence, dis-
closure of the fact that a particular applicant does, or does not, de-
sire to sell cigarettes at wholesale would not disclose any

information concerning that person’s taxes or tax returns under
the federal system.

Nor would disclosure of that information disclose any particulars
of any State tax return that State law requires to be kept confiden-
tial. The Maryland tax on cigarettes is paid by purchasing from the
Comptroller stamps to be affixed to the containers of the ciga-

1 . cular business
1s required to purchase the stamps in no way reflects the business’s

- taxpayer status, income, sales, or other confidential affairs.

Finally, the information in Section F reveals nothing about the

- applicant’s “assets, income, liabilities, net worth, bank balances,

financial history or activities, or credit worthiness.” Hence, it is not
protected from disclosure by SG §10-617(£)(2). Accordingly, this in-

..?Edmaoz must be disclosed to the public.

C. Other Specific Information

Other items of information contained on the combined regis-

tration application, while they are related to the determination "
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the applicant’s liability for certain taxes, nonetheless may be dis-
closed without breaching confidentiality requirements. For exam-
ple, the questions in Section G of the application pertain exclusively
to the applicant’s potential liability for the Motor Vehicle Fuel Tax
imposed by Article 56, §§185 through 157. One’s status as a taxpay-
er under those provisions is not confidential, however. To the con-
trary, Article 56, §140(k) requires every dealer in motor vehicle
fuels, special fuel user, and special fuel seller to display “conspicu-
ously in each place of business” a license to engage in the business
or a certificate of exemption from licensing. That information
must, therefore, be disclosed to the public.

For much the same reason, we believe that the names and ad-
dresses of persons licensed to collect retail sales tax must also be
disclosed. Article 81, §362 provides that the license “shall be dis-
played in the applicant’s place of business.” This requirement is
an aspect of the uniquely public nature of sales tax collection. The
licensee patently does not have the sort of privacy interest regard-
Ing sales tax liability that confidentiality statutes are designed to
protect. Hence, we think that the General Assembly did not intend
to include the bare fact of licensure among the “particulars set
forth or disclosed in the [retail sales tax] return” that must be kept
confidential under Article 81, §366. Opinion No. 79-032 at 2-3 (April
26, 1979) (unpublished).

In sum, it is our view that information pertaining to particular
businesses must be disclosed when its disclosure will not reveal ei-
ther (i) confidential information concerning the affairs of the busi-
ness or any individual or (ii) the identity of the person or entity lia-
ble for those taxes as to which the taxpayer’s identity is itself
confidential.® While it is not practicable to formulate an all-

9We point out, in addition, that each of the tax confidentiality statutes atissue here
expressly permits disclosure of statistical information. 26 U.5.C. §6103(b)(2) (veturn
information “does not include data in a form which cannot be associated with, or
otherwise identify, directly or indirectly, a particular taxpayer”); Article 81, §300(e)
(“Nothing herein shall be construed to prohibit the publication of statistics so classi-
fied as to prevent the identification of partieular [income tax] reports and the items
thereof.”), §366 (“publication of [retail sales tax] statistics so classified as to prevent
the identity of particular reports or returns and the items thereof” not prohibited),
and §404()(2) “publication of (admissions and amusement tax] statistics so classi-
fied as to prevent identifieation of individual accounts” not prohibited); Article 954,
§12(2)(1) (employment information not to be disclosed “in any manner revealing the
employing unit’s identity”"). Hence, the diselosure of such generalized information
is governed by the basic requirement of the PIA that it be made available to anyone
upon request. SG §10-613(a).
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inclusive listing of the particular items of information that must
be disclosed, we will be happy to review specific requests for disclo-
sure and advise you regarding the appropriate response.

VI

Recovery of Costs

Your second question concerns the mechanism by which you may
recover the expenses incurred in providing information from the
Central Registration System to a requester. In our view, that mech-
anism already exists in regulations adopted under SG §10621(a),
which authorizes the custodian of public record to “charge an ap-
plicant a reasonable fee for the search for, preparation of, and re-
production of a public record.” See COMAR 03.07 01.01G (estab-
lishing charges for preparing and copying public records for
inspection).

In particular, COMAR 08.07 .01.01G(3) provides that when infor-
mation must be retrieved from a dats processing system in the
form of a computer print-out, the Comptroller “shall determine a
reasonable charge for the print-out on a case-by-case basis, taking
into account computer time, programming, and material costs.” We
think that the most appropriate method for arriving at the “reason-
able charge” is to charge the actual costs incurred by the Division.
The goal in this regard should be for the State neither to make a

profit nor to bear a loss on the cost of providing information to the
public.

SG §10-621(b) provides that a custodian of records “may not
charge a fee for the first 2 hours that are needed to search for a
public record and prepare it for inspection.” In providing informa-
tion that must be retrieved from the data processing system, one
of the costs the Division incurs is a charge for the computer time
used. That charge is high—approximately $1,400 per hour—
although the amount of computer time used in complying with any
particular request may be rather small, depending upon the nature
of the request. Therefore, you have specifically asked whether SG
§10-621(b) prohibits you from charging for the first two hours of
computer time used.

In our view, SG 810-621(b) is applicable only to employee time,
and not to computer time. We are confident that the General As-

. sembly did not intend to require any State agency to bear wh—
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could be as much as a 32,800 charge for noSE%Em with a single
request under the PIA. Indeed, this office has previously espoused
this view, in the Public Information Act Manual E..mmmwmm for @m
guidance of custodians of public records: “[TThe o.@ﬁ& custodian
may not charge a fee for the first 2 hours of Em official’s or employ-
ee’s time that are needed to search for a public record and prepare
it for inspection.” Office of the Maryland Attorney Qmwﬁ.mr Public
Information Act Manual 10 {(4th ed. 1985) (emphasis added).

ViI

Taxpayer’s Right to Prevent Disclosure

A substantial number of those who request Mwmowgmﬁos from the
Central Registration System wish to use the Em.ow.gmﬂom for com-
mercial purposes. Some of the subjects of the information might
well desire to prevent such use. In addition, some gxwmwmwm may
wish to prevent any dissemination of EmS.Emgo:. derived from
their Combined Registration Applications. .Pooow%smg you mmw
whether a taxpayer has the right to prevent dissemination of infor-
mation that the PIA requires to be disclosed.

The reason for a particular request for information is .:.N.QQSE
to the question of whether the information must be %m&om.mm[
even an improper motive for a request does not excuse from disclo-
sure “information otherwise revealable under the ,PQU,W ’ a\.\%m\.@
v. Herboldsheimer, 276 Md. 211, 227 (1975). In 61 Opinions of the
Attorney General 702, 710 (1976), this office oowﬁz.mmm dgﬁ the
PIA does not permit a clerk of court to deny public inspection of
marriage records, regardless of the intended use of those records.
On that basis, the Attorney General concluded that the clerk Ba.mﬁ
comply with a request made by a person who imgm. to use the Hw-
formation for commercial solicitations, notwithstanding ﬁ.rm clerk’s
desire to protect the privacy of the individuals named in the re-
cords. 61 Opinions of the Attorney General at 710-11.

Further, the determination of whether the PIA requires disclo-
sure of particular information must be based on the PIA and .@5
confidentiality statutes discussed above. The wishes om. the ngwow
of the information do not affect that determination—information
that the PIA clearly requires to be disclosed does not Wm.ooBm non:
disclosable simply because the subject of the information would
prefer it so. In 63 Opinions of the m&%&.&\ .Q%R%@N wmm.N 359
(1978), this office concluded that the determination of what infor-

‘same, the Supreme Court’s interpretation of the FOIA is or
‘o the PIA. Faulk v. State sAttorn

, gainst any person who “willfully and knowingly p

‘determination that particular information must be
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mation is confidential under the PIA requires an objective, rather
than a subjective, inquiry: “To allow a person submitting informa-
tion or that person and a custodian to definitively characterize in-
formation as ‘confidential’ would allow the liberal disclosure policy
of the [PIA] to be defeated merely by an assertion of one party
or the agreement of both.”

It is a closer question, however, whether a taxpayer has a right
to challenge the Division’s determination that particular informa-
tion is not confidential. In Chrysler Corp. v. Brown, 441 US. 281,
233 (1979), the Supreme Court held that the federal Freedom of In-
formation Act (“FOIA”) does not afford a private right of action
to prevent disclosure of information that is exempt from the
FOIA’s general requirement of disclosure.10 N onetheless, we think
that the PIA does create a private right to prevent disclosure of
information protected by SG §§10-615 or 10-617.

The FOIA’s exemptions merely permit agencies to withhold the
described information: they do not limit agencies’ discretion to dis-
close that information. Chrysler Corp., 441 U.S. at 294. In con-
trast, the PTA absolutely prohibits disclosure of certain informa-
tion. Thus, unlike the FOIA, the PIA is not “exclusively a
disclosure statute.” See 441 U.S. at 292. This office has previously
suggested that individuals may have a right to institute “reverse
PIA” actions to prevent disclosure of confidential information. Of-
fice of the Maryland Attorney General, Public Information Act
Manual 83-34 (4th ed. 1985).11 In addition, a person claiming that
information is required by law to be kept confidential presumably
may seek a writ of mandamus to prevent disclosure. See generally,
e.9., Criminal Injuries Comp. Bd. v. Gowld, 273 Md. 486 (1975).

Hence, whether under the PIA itself or through common law pro-
cess, a taxpayer may challenge a determination that particular in-
formation about the taxpayer in the Centra] Registration System
1s not confidential. See Chrysler Corp., 441 U S. at 318 (sub-mitter
of information may seek review under the Administrative Proce-
dure Act of agency’s decision to disclose information).

19Because the purpose and lan guage of the FOIA and the PIA are substantially the
dinarily persuasive as
ey for Harford County, 299 Md. 493, 506 (1984).

UMoreover, SG §10-626 expressly creates a priv

ate right of action for damages
ermits inspection or use of* pro-
gest, of course, thata good-faith
disclosed would expose a custodi-

tected personal information. We do not mean to sug

1 to lability under SG §10-626.
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That is not to say that the Division must notify the taxpayer of
any requests for information, however. No provision of the PIA
expressly imposes such an obligation on custodians of public re-
cords. And, in the case of information from the Central Registra-
tion System, the number of taxpayers affected by a single request
could easily run into the hundreds. We believe that, if the General
Assembly had intended to impose such an obligation, it would have
done so expressly.

At the same time, the PIA certainly does not prohibit the giving
of such notice. Thus, you may notify taxpayers—directly or
through the publication of a general notice—that certain informa-
tion has been requested, if you choose to do so.

VIII

Conclusion

In summary, it is our opinion that federal and State statutes re-
garding the confidentiality of tax-related information prohibit dis-
closure of information concerning the personal and business af-
fairs of identifiable taxpayers. However, (i) mnonconfidential
information about the taxpayer’s plans to engage in certain regu-
lated business activities or the taxpayer’s authority to collect the
retail sales tax and (i) information that cannot be associated with
any particular taxpayer must be disclosed to the public upon re-
quest. In complying with any request for disclosable information,
the Division may impose a reasonable charge for the costs n-
curred, including the cost of all computer time actually used. Final-
ly, we conclude that taxpayers have no right to prevent dissemina-
tion of information that the PIA requires to be disclosed to the
public, although they may challenge the Division’s determination
as to the disclosability of particular information.
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