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SOCIAL SERVICES

CHILD ABUSE—PERSONAL INFORMATION CONCERNING INDIVIDU-
ALS INVOLVED IN A CHILD ABUSE CASE IS CONFIDENTIAL, But
INFORMATION ABOUT THE HaANDLING OF THE Cask By THE
LocAL DEPARTMENT OF S0OCIAL SERVICES MAY BE DISCLOSED
UNDER CERTAIN CONDITIONS.

July 25, 1986

Mr. Frank Farrow
Executive Director . .
Social Services Administration

> opini . information re-
You have requested our opinion on whether any in
lating to a case of alleged child abuse may be disclosed to the pub-
lic.

As we discuss in detail below, information about a case o.m alleged
child abuse generally may not be disclosed, because Axrticle mm.bn
§6(b) of the Maryland Code mandates that .:mz H..moou.m.m mwm reports
concerning child abuse or neglect” be kept 60:&.@@9&.. This E«.ﬁ
which conforms to federal requirements, @wow&;m %m&nmﬂm in
order to assure the privacy of those involved in an alleged incident.

Yet the public has a vital interest in mmmwmm to wm Emd those respon-
sible for child protective services are doing their .uov.?.owmiw and
are provided with adequate resources. The agencies E<o?&.5m<m
no privacy interest to be protected; on the contrary, .ﬁrm public inter-
est requires that they be held accountable for their @mﬁowﬂmbom“
like any other part of government. And S,sm. mooozsg.v:;% mm.-
pends, in turn, on some degree of public scrutiny of their @mﬂow-
mance. Thus, we believe that the pertinent statutes and H..mmimwmowm
can and should be construed to permit the fullest mOmmHEm disclo-
sure regarding agency performance, consistent with the legally
mandated preservation of personal privacy.

For these reasons, as elaborated below, we conclude as follows
regarding the scope of permissible disclosure: If abuse has resulted
in the death of a child and if the parent or other omamgw@ has dmmw
arrested on charges related to that abuse, the ocm.ﬁo%m.s of perti-
nent records may disclose the following information: (i) whether
the child had ever been the subject of a report o.w msm@m@ma abuse,
(ii) the = 2 on which any such report was received, (iii) the dates

Gen. 368] 369

on which the local department of social ser
pleted its investigation into the validity of
general nature of the department’

vices initiated and com-

the report, and (iv) the
s investigation.l

I
Reports and Records of Child Abuse

Anyone who has reason to believe that a
must report that belief to the local de
or to the police. §§5-903 and 5-904 of the Family Law Article (“FL”
Article).2Health practitioners, police officers, educators, and social
workers are required by FL §5-903(b) to make both oral and written

reports, which are to include, to the extent possible, the following
information:

child has been abused
partment of social services

‘However, if disclosure would be contrary to the public interest for

some specifie
reason, the information may be withheld. See note 11 helow.

We also point out that, although we refer below to disclosure by the Social Ser-
vices Administration, the restrictions on disclosure discussed in this opinion are
broadly phrased and apply not only to social services agencies but also to any agen-
cy that has received records or reports of child abuse. Thus, for example, a local
State’s Attorney who has received a copy of a report is subject to the restrictions
in Article 884, §6(b) of the Maryland Code when responding to press inquiries. How-
ever, disclosure to a defendant in a subsequent criminal action would be governed

by applicable constitutional principles and procedural rules regarding criminal dis-
covery. See Rule 4-263.

2Child abuse is defined as follows:

“‘Abuse’ means:

(1) the sustaining of injury by a child as a result of cruel or inhumane
treatment or as a result of a malicious act by any parent or other per-
son who has permanent or temporary care or custady or responsibility
for supervision for a child under circumstances that indicate that the
child’s health or welfare is harmed or threatened thereby; or

(2) sexual abuse of a child, whether physical injuries are sustained
or not.” FL §5-901(b).

Sexual abuse is further defined as any act that involves “
exploitation of a child hy a parent or other person w
care or custody or responsibility for supervision of a child.” FL §5-901()(1). Thus,
an assault against a child by a person who is not a custodian or caretaker of the
child, while it is certainly a eriminal act, is not “child abuse.” Put another way, every

report of suspected child abuse necessarily implicates a parent, guardian, custodian,
or other caretaker of the child,

sexual molestation or
ho has permanent or temporary
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“(1) the name, age, and home address of the child;

(2) the name and home address of the oE.E“m parent or
other person who is responsible for the child’s care;

(3) the whereabouts of the child;

{4) the nature and extent of the abuse .ow the child, in-
cluding any evidence or information m<m:m2m ﬁ.v the re-
porter concerning previous injury possibly resulting from
abuse; and

(5) any other information that would help to determine:
(i) the cause of the suspected abuse; and

(i) the identity of any individual responsible for the
abuse.” FL §5-903(c).

All other persons who have reason to believe %m.ﬁ a mE.E has been
abused are likewise required to “‘report the belief,” either orally
or in writing. FL §5-904.3

Regardless of the form or source of the report, the local depart-
ment of social services or the appropriate law msmownmgmbﬁ.mmgo%
must initiate an investigation. The immediate %Q|n.a?é§§ 24
hours after receiving the report of suspected abuse’’—is .8 see the
child, attempt to interview the child’s caretaker, and decide on the
safety of the child and other children in the home. FL §5-905(a)(2).
Thereafter, the investigation is to include:

“(1) a determination of the nature, extent, and cause of
the abuse, if any; and

(2) if the suspected abuse is verified:

(i) a determination of the identity of the person or per-
sons responsible for the abuse;

(i) a determination of the name, age, and condition
of any other child in the same household;

(iii) an evaluation of the parents and the home envi-
ronment; and

3The reports required by FL §§5-903 and 5-904 are to be made either to the woomw de-
partment of social services or to the State or local police. The agency that receives
the report is required to notify the other agency. FL §§5-903(b)(2) and 5-904(b). See

also FL 8§57 ™)) (copy of report to local State’s Attorney).
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(iv) a determination of any other pertinent facts or
matters.” FL §5-905(b).

Those findings must be embodied in a written report to the local
State’s Attorney and to the Social Services Administration
(“SSA”). FL §5-905(£)(2)(1i) and (g); COMAR 07.02.07.071..

Thus, social services agencies have information of a highly per-
sonal nature about the individuals involved in a child abuse case.
Both federal and State laws and regulations pertaining to child

abuse contain provisions designed to protect the privacy of those
individuals.

II
Statutory and Regulatory Confidentiality Provisions

A. Federal Statute and Regulations

The federal Child Abuse Prevention and Treatment Act autho-
rizes the Secretary of Health and Human Services to make grants
to the states to assist “in developing, strengthening, and carrying
out child abuse and neglect prevention and treatment programs.”
42 US.C. §5103(b)(1). To qualify for such g grant, a state must,
among other things, “provide for methods to preserve the confiden-
tiality of all records in order to protect the rights of the child, and
the child’s parents or guardians.” 42 U.S.C. §5103(h)(2)(E).

Regulations adopted by the Department of Health and Human
Services (“HHS”) under that provision of the federal Act require
states to “provide by statute that all records concerning reports
and reports of child abuse and neglect are confidential and that
their unauthorized disclosure is a crimina] offense.” 45 C.F.R.
§1340.14(i)(1). However, the regulations also provide that state
statutes may permit release of such reports to various persons and
entities who may need the information to investigate the report of
Suspected abuse or to provide services to the child or the child’s
family; to the child named in the report or a berson responsible for
the child’s welfare; or to a state or local official responsible for ad-
ministration or oversight of child protective services. 45 C.F.R.




§1340.14(i}(2)(i) through (xi).4

B. State Statutes and Regulations

Maryland is a grant recipient and has, accordingly, taken the nec-
essary steps to comply with federal confidentiality requirements.
Article 88A, 6(b) of the Maryland Code provides that, with limited
exceptions, “all records and reports concerning child abuse or ne-
glect are confidential.” The exemptions to that prohibition against
disclosure parallel the types of disclosure permitted under the HHS
regulations. Compare, e.g., 45 C.F.R. §1340.14()(2)() and (iv) with
Axrticle 884, §6(b)(2) (disclosure permitted to those investigating a
report of a child abuse or providing services to the child or family).5

This concern for the protection of personal privacy is also reflect-
ed in the more general provisions of the Maryland Public Informa-

4The authorization for disclosure to a person responsible for the child’s welfare re-
quires protection of the identity of the person who reported the alleged abuse and
of others who would be endangered by disclosure. 45 C.F.R. §1340.14()(2)(viii). HHS
also permits disclosure to researchers, “‘but without information identifying individ-
uals named in a report or record.” 45 C.F.R. §1340.14()(2)(xi).

5As amended by Chapter 234, Laws of Maryland 1986 (House Bill 882), Article 884,
§6(b) authorizes the following disclosures:

‘(1) Under a court order;

(2) To personnel of local or State departments of social services, law
enforcement personnel, and members of multidisciplinary case consul-
tation teams, who are investigating a report of known or suspected
child abuse or neglect or who are providing services to a child or family
that is the subject of the report;

(8) To local or State officials responsible for the administration of
the child protective service as necessary to carry out their official fune-

tions;

(4) To a person who is the alleged child abuser or the person who
is suspected of child neglect if that person is responsible for the child’s
welfare and provisions are made for the protection of the identity of
the reporter or any other person whose life or safety is likely to be
endangered by disclosing the information;

(5) To a licensed practitioner who, or an agency, institu-tion or pro-
gram which is providing treatment or care to a child who is the subject
of a report of child abuse or neglect; or

(6) To a parent or other person who has permanent or temporary
care and custody of a child, if provisions are made for the protection
of the identity of the reporter or any other person whose life or safety
is lik~ o0 be endangered by disclosing the information.”

-to the public’s attention. Of late, several chi]
Maltreatment for which adults have been arr
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MWMW Wwwﬁmw%hw _Mmm W%-mﬁm@ of the State Government Article
" Ar . Under 10-616(b), “Ta] custodian shall d i

spection of public records that relate ¢ If ndividogl

Further, SG §510-62¢ and 10-62 oty - o ppdividual.

g . -627 subject to civil and criminal liabili-

ty anyone who willfully and knowingly permits Inspection of a @sﬁ

" %mwmwﬂwmm mgo@ﬁmm .E\ me Department of Human Resources
Wise require SSA to protect the fi iali
“lalny information relatin indivi reonne ity of
Iny ation g to individuals, whether recorded
MMWMW Hm wm\@%w%% %HH %M course of performance of officia] mmmwmo m
VL.U2.01The focus of thoge confidentiality y tion
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. cases, maintained by SSA generally incl
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mation from the Cen-
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Scope of Permissible Disclosure

A Background

Tyaoi . :
ragic events sometimes bring particular cases of child abuse

dren have died from
ested on child abuse
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3 . N . Q:
related charges.t In such cases, there is .mﬂ ong and zﬁﬁwmwmwﬁwwm-
Mwwm public demand for information H,m.m.mwn:sm the case an
dling by the local department of social services.

: derstand, routinely does—
tainly, SSA may—and, we un | does
mxomwmw%w procedure by which any wm@oﬁ of msmwmmwmm %W%Q M&wos-
wmw wémmﬂmmﬁm@. The press and public, however, mmmw mmmw dmm e
larized and detailed E?.Emmobl.mow mxmgﬁwu S.% e
or the alleged abuser was the subject of NM&N M wowwowmwm %m“ the pre-
t’s investigation;
ise nature of the local departmen :
M.Mmoam made or actions taken by the department.

B. Disclosure Prohibited Under All Circumstances

The various confidentiality mgmwimm M.MM MWWMWWMMM Mwmwﬂmﬁmﬁ%

art I above make it very clear tha : e
%m%mwomwsm the identity of the person who Emmmw% H,m%wwm mo% s
¥ ted abuse, the nature and extent of the child’s inj that
@wn : ted %mw.m@o?. the identity of the m:mmm@ abuser; Emoﬁ.dm i ;
wwOms WM@ ws the Moomw department’s E<mmamwﬁow or Em mosMon%m
mﬁw%w:mowémaoﬁ or the evaluations o.m the child’s family an
made in the course of the investigation.

Nor, under most ow.oﬁsmﬁmsmmmv may SSA .%mowmmmoww%oﬂmwwmwm
fact ﬁmmd a report had been received ooﬁomwsgmm M child ov the &
leged abuser. In most cases, disclosure .om that wmwymm selt wou
e e et of naving abused the child, The
be suspected, rightly or wrongly, of h: 2hu ¢ child, he

identiality provisions clearly are g
vwommwwm Mwﬂw,mmﬁwzowﬂw&wm%m Qﬁwﬁw&% of the kﬁ.mgs,ﬁ Qmﬁmg.@w W.Mwwu
mmm/\mmwmov (obvious purpose of PIA’s exemption of @mwmwsﬁm wﬂwm.
from disclosure ‘“is to preserve the privacy of personal infor

tion”).

C. Disclosure Permitted Under Limited Circumstances

Nonetheless, the statutory confidentiality @wnﬁm.woum Mww .MN%W MM
tended to mEmm@ from public scrutiny the functioning of child p

. 3 1 RATE . m ,
6“Recent child abuse deaths spur state to seek vmgm.ﬁ pr oﬁmngzu MWWHMBMMWE‘MW
June %o 1986 at D1, col. 2. Under Article 27, wwm»ﬂ child mv%mm M.om”ﬂw Mrwm“mm&ﬁ%
ai iti other eriminal charge that may stem : ; /
@.omwd mm% mgxm MMWMMM Momwwwm 61 Md. App. 436, 448-49, 459 (1985). Child abuse is pun
or death. An . , 611
ishable ’ to 15 years’ imprisonment.
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tective services. Whether a local department carried out its respon-
sibilities properly in a particularly tragic case of child abuse is a
matter of vital public concern, and we believe that the statutory
restrictions should be construed to permit disclosure of facts ahout
local department performance—if, but only if, disclosure does not

compromise the privacy interests that the restrictions require be
protected.

A rigid insistence on complete confidentiality
every aspect of the agency’s handling of the cagse w
nothing more than to deny public access to infor
the quality of agency performance. In our view,
cle 884, §6(b) that would apply the provision to matters beyond the
privacy interests underlying the restrictions would derogate both
the public interest and the “cardinal rule in the construction of stat-
utes [,which] is to effectuate the regl and actual intention of the
Legislature.” State v, Fabritz, 276 Md. 416, 421 (1975). “[STtatutes
are to be construed reasonably with reference to the purpose to
be accomplished, ... and in light of the evils or mischief sought to
be remedied.” 14. (citations omitted). The “purpose to be accom-
plished” by Article 88A, §6(b) is the protection of the privacy of
persons involved in a report of child abuse, as required by federal

law. Our construction of §6(b) follows from this purpose. See Holy

Cross Hospital v. Health Services Cost Review Comm n, 283 Md.
677, 686 (1978).

with regard to
ould accomplish
mation concerning
a reading of Artj-

The law permits limited disclosure of particular information only
if two events have already taken place: the abused child has died
of his or her Injuries; and a parent, guardian, or other caretaker
of the child has heen arrested on charges of inflicting the abuse.
Insuch a case, complete confidentiality is obviously no longer justi-
fied by the need to protect the privacy of that child. Cf. Restate-
ment (Second) of Torts §652] (1977). Nor would a complete refusal
to disclose any information protect the pertinent privacy interest
of the arrested person, whose arrest is itself 5 matter of public re-
cord subject to disclosure in the absence of a court order to the con-
trary. 63 Opinions of the Attorney Genera] 543, 548 (1978).

Accordingly, if these two events have oceurr
close whether that child had ever been the subj
asuspected abuse, the date on which any such re
and the dates on which the local department of g

ed, SSA may dis-
ect of a report of
port was received,
ocial services initi-
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ated and completed the investigation required by FL §5-905.7 Public
disclosure of the general nature of the department’s investiga-
tion—for example, that a representative of the department visited
the child’s home—would be permissible. However, the specific de-
tails of that investigation, the information obtained, and the
sources of the information may not be disclosed.

In our view, disclosure of this kind, under this set of circum-
stances, would not constitute disclosure of a record or report “con-
cerning child abuse” within the meaning of Article 88A, §6(b).
Rather, such limited disclosure would essentially concern only the
functioning of the local department of social services.8

Neither Article 88A, §6(b) nor DHR’s regulations anywhere de-
fine the records that “concer[n] child abuse.” Notably, however,
the regulations governing child abuse cases consistently use the
term “report” to mean a statement that the person making the re-
port has reason to believe that a particular child has been abused.
See COMAR 07.02.07.04 to .07.9 Those regulations use the term
“record” to mean the written documentation of the report and of
the information obtained and determinations made in the course
of the investigation into that report. See COMAR 07.02.07.10-1 and
.11. That is, SSA’s own regulations appear to regard a “record”
or “report” as the detailed, personal information about the child
and the child’s family in which those individuals clearly have a pri-
vacy interest. Those terms do not logically extend to information
concerning social services agencies’ performance that does not im-
plicate such privacy interests.

For like reasons, we believe that public disclosure of limited in-
formation concerning agency performance in cases of this type
would not contravene federal law and regulations. The federal
Child Abuse Prevention and Treatment Act requires states to main-
tain confidentiality “in order to protect the rights of the child, and

"Ina particular case, the alleged abuser may have previously been the subject of a
report of abuse of a different child. Disclosure of that fact would be permissible
only if the identity of the other child could be concealed. As noted above, we think
it is clear that each child has a right to privacy concerning whether he or she has
ever been the subject of such a report.

8We caution, however, that this conclusion cannot be extended by analogy to any
other situations. In every case except one of the type we have described, at a mini-

mum one or the other of the allegedly abused child or the suspected abuser has a

right to privacy that must be respected.

9The one exception to this consistent usageis COMAR 07.02.07.071, which uses “re-

port” to des~e the local department’s duty to provide certain information.

- the agencies’ large caseloads and inadequate funding for progr
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the child’s parents or guardians.” 42 U S.C. §5103(b)(2)(E). Where

Eo.mm rights are not m.ﬁ stake, the purpose of the confidentiality pro-
vision does not require refusal to disclose information.

Similarly, the federal re i relati i
! , the gulations relating to state child abuse
programs réquire protection of both “records concerning reports
and reports of child .mw:mw.: 45 C.F.R. §1340.14()(1). These records

in confi information “ i
dence information “related to personal facts or cireum-

. H.zmmmg‘ the HHS regulations expressly do not prevent “summa-
rizing the outeome of an Investigation to the person or offiéial who
meomﬁmm the known or suspected instances of chilg abuse.” 45
§. ...m %Hm@.ﬁav. uﬁmﬁ.rﬁ the agency charged with administering

e fe ﬂ;& mﬂgﬁm has interpreted its confidentiality provision as
bermitting limited disclosure of mmformation that would impair, to
some %mw.m@ the privacy interests of those involved in the alle ,.mm
mgmm. In light of this construction, we think that the federal H,mm u-
wm&ozm tan properly be read as permitting disclosure, in the E%H
nterest, of information that would not Impair @mwmmu& wiwmo%

wci..rmﬁ we think the disclosure of such information would com-
port with the general purpose of the federal Act and regulations—
to promote the establishment and conduet om .

grams to prevent and treat child abuse. See H.R. Rep. No. 5, 93¢

. . o1 ¢ vality of performan
by social services agencies in handling child abuse ommwm would omm,m.

tainly promote the effectiveness of those agencies. Such disclosure
e public to clearly identify any i i

ena ul ) 1 Y improvements in th
organization, administration, staffin g, or funding of those mmmzommm

that may be needed to im ir abili
. prove their ability to ser ildr
are in need of protection,10 7 seve children who

. memwm itself S.me.%m view that its regulations should be cop-
ued to permit disclosure in the interest of Preventing child

W0The Governor’s Task Force on Child Abuse and Neg]

. . ect! that .
Prevent child abuse are presently adversely affected by s spug oorts 0

’ insufficient staff to handle

, , . ams to pr t -
tect, and treat child abuse. Governor's Task Force on Child .ur_usmmm ommwmwwzm o

- Final Report at 108-11 (December, 1985). e
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abuse. In 1985, HHS proposed regulatory amendments specifically
authorizing disclosure of full information to directors of child day
care centers, agencies that license or regulate such centers, and
foster care or adoption agencies. 50 Fed. Reg. 16,105 (1985). Those
amendments were proposed “to prevent known abusers from being
placed in settings where they would have first hand contact with
children or from being approved as a foster parent or an adoptive
parent.” 50 Fed. Reg. at 16,107. At the same time, HHS announced
that it would interpret its already adopted regulations to permit
such disclosure, “in view of our efforts to assist States to protect
children. We believe that such a limited expansion of access to child
abuse reports and records could serve to prevent some significant
number of child abuse incidents in the future.” 50 Fed. Reg. at
16,108.

In our opinion, the very limited public disclosure we have de-
scribed, by assisting in identifying needed improvements in this
State’s child protective services, also “could serve to prevent some
significant number of child abuse incidents in the future.” There-
fore, we believe that HHS would not construe its regulations to
prohibit such disclosure.

Finally, we think this disclosure would not violate SG §10-616(c).
That provision prohibits disclosure of “public records that relate
to welfare for an individual”’—that is, personal information con-
cerning applicants for or recipients of the various forms of assis-
tance and services provided by social services agencies. However,
SG §10-612, in furtherance of the public’s right to “information
about the affairs of government and the official acts of public offi-
cials and employees,” requires that the provisions of the PIA be
construed in favor of disclosure “unless an unwarranted invasion
of the privacy of a person in interest would result.” We reiterate
that disclosure of information concerning the response of a local
department of social services to a report of suspected child abuse
would not, in the circumstances we have outlined, invade the priva-
¢y of a person in interest with regard to that report. Hence, in ac-
cordance with SG §10-612(b), we think that SG §10-616(c) should
not be construed to prohibit disclosure of that information.1!

11At the same time, we wish to make it clear that disclosure is not, in our opinion,
necessarily always required. In a particular case, disclosure of any information re-
garding whether the child or the alleged abuser had previously been the subject
of a report might be prejudicial to a civil or criminal investigation or otherwise ad-
versely affect the public interest in a specific way:

“Indi ining whether, in an individual case, disclosure would result

Eo.ﬁ.w@ Q:<mmﬁmm83~ records and files not o
held if disclosure would be contr

Gen. 368]
379
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Conclusion

In summary, it is our opini
o sum , pinion that, although public dise]
WMW OHMMHK:E. wmwmﬂm to alleged child abuse is prohibited vw\mWM AM
privacy interests would be impai i i
paired, information rel
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consequence that would malke a disel
est—the custodian cannot simply sta

memﬁﬁy\ ootmamw whether that consequence is likely or possible and
» 0bjectively halance that possibility (and the conclusion that %m
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i —must
i i t to a particular person—m
er received with respec : o
waWMMMmonﬁmmwﬁﬁ in accordance with Article 8384, §6(b)

UTILITIES

wm>20mHmmmlEdzHon>h oowwo?dozmlmoowm OF MuNICIPATL
AUTHORITY OVER UTiLity Wity STATEWIDE FrancuISE.

STEPHEN H. SACHS
Attorney General

C. J. MESSERSCHMIDT
Assistant Attorney General

August 8 1986

Robert E. Watson, Esquire
Counsel for Mountain Lake Park

JACK SCHWARTZ

Chief Counsel

You have requested oy opinion on whether the Town of Moun-
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the town; and may levy on the company a franchise, pole rental,

. o AT ey et .
Editor’s Note: The reporting and investigation requirements s or right-of-way agreement fee.
a ;

ifi antivel
outin Part I of this opinion have been recodified and substantively
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amended. They appear at FL §85-704, 5705, and 5-706. or the reasons stated below, Wwe conclude that the Potomac Egj

son Company has g State franchise conferred by Article 23, §340,
The State retaing the power to impose reasonable regulations and
to seek reasonable Compensation for the exercise of this franchise
and may delegate this power to the subdivisiong, In the absence
of such g delegation to the State’s municipal corporations, the
Town of Mountain Lake Park maynotregulate and seek compensa-
tion for the exercise of thig franchise. However, the Town may re-
quire the utility to move company equipment located on public
property at company expense to further g governments] purpose.
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Background
In your letter requesting this opinion, you indicated that the

lown desires to widen some of its 16-foot streets within the estab-
lished 50-foot right-of-way. Thig work would require moving some




