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Executive Summary

This report has been prepared jointly by the Public Information Act Gancp Board
(ABoard or APIACBO), an independent, fivenember body tasked with deciding certain fee
disputes under th Public Information Act( i P I, Anadl )the Office of the Public Acse
Ombudsman i O mb u d,sammdegendent fice that seeks to resolve Pléisputes on a
purely voluntary basis.

As constituted, botlthe Ombudsman and Boasade administratively and operationally
supported by the Office @), thet Adneor haye Gem
Specifically, whereas the Board and Ombudsmenrequired to function as neutrialdependent
entitestheOAGI s t he St ateds | aw f iSateagacies, ppograndsjandg r e p
officials, among other duties.

The PIACB and Ombudsman program were created by the Legislature in @ptévide
PIA dispute resolution options outside of the court procéssprovided in the original bifi,the
Board was authorized to review and issue binding decisinmsost types of PIA disputeshé&
bill was amended dimg the 2015 session, howevero | i mit t he Boardds aul
narrow roleof reviewing PIA complaints involving fees of more than $350.

The Office of the Public Access Ombudsman, bytast, was given the mandatemake
Ar easattenapt®l ¢ o r e s ol voEPlAadisputes) kautcbnlyoa apyrrely voluntary and
non-bindingbasis?

These two programs together operate with threetifukt stdf consisting of the
Ombudsmanwho is reqired to be a Maryland attornegnother attorney, who is an Assistant
Attorney General and serves as counsel to bbth@mbudsman and Board, and dmanistrator,
who also supports both programs.

The 2015 legislatiomequiredthe OAGiIn 2017 to reporbn the implementation of these
two newprograms, and to recommend ahanges thathould be made teitherof them. That
2017 reportconcluded in pertinent partthat it was prematurat that timeto recommend any
changesd either the PIACB s | jjunsdidtiandr to the Ombudsman prograrapining that
f[tlhe enforcement provisionsf the statute should not otherwise be altered until the Board and
the Ombudsman have been in place longer and have developed a longer track record of
performanc& 2 017 OA G (DRoemberr20l)7 a t

Now, two years later andfter nearly four years afperation, several points are clear from
the Ombudsman and Boardds combined experience

1) asignificant and consistent number of Pi#sputes across State and loagkncies
cannot be resolveolyt he Ombuds nmbmeds ef forts

2) the currenBoardand st aff are severely wanydimitedut i | i z
jurisdiction;

2 SeeFirst Reading oHouse Bill 755, crosfiled with Senate Bill 695, 2015 Regular Legislative Session
3SeeMar yl and Code Ann., Gener-aA0O5.Provi sions Article (AGPO

* SeeGP § 41B-04.
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3) agreat deal of the natural synergy that should exist between the Ombudsman and Board
due totheir complimentary processes and aimansostcompletely lacking; the Bodr
lacks jurisdiction to decide the vast majority of PIA dispusesl thus does nptovide
an incentive for parties to engage meaningfully with the Ombudsman or to comply with
the law; and

4) the Ombudsman program and Board aieaily configured arélling far short of their
real potential to provide meaningful and accessible remedies for PIA dispatesst
effectivemanner

PIA Enforcement Recommendations

In light of the above, we e c o mmend t hat the Boarddst juris
to review and decide all PIA disputes, as proposed inotlggnal 2015 bill that createdt.®
However,we recommend that all parties seeking Board reviewst first go to the Ombudsman
in order to allow 6r the best chance of inforntasolution on agrely voluntary and confidential
basis. A final decision of the Board would be appealable to the circuit court, but parties need to
exhaust this dispute resolution process before going to court.

For reasons we discuss in SectiomiRIA Enforcement Recomendationd) and Section
IV (APublic Commenty, we believe this recommendation can be implemented with the addition
of two new fulltime staff one of whom should be an attorney, and the other, either an attorney,
paralegal, or administratdrthereby bringhg the total number of staff supporting both the
Ombudsman and Board to five, including the Ombudsman.

If implemented, the comprehensive Board remedy we propose will benefit all stakeholders
by:

1 preservingand enhancing the benefits of the current Omimaats program without
altering its character as a purely voluntary, informal, confiderdrad norbinding
process ofacilitateddispute resolution;

1 providinga comprehensive and accessitikpute resolutionemedy to both requestors
and agencies where me presently exists;

1 facilitatingthe development and further articulatiorited PIAwithout alteing existing
judicial remediesand

1 maximizing public resources by enabling Beardand Ombudsman to interact in a
fully complimentary and synergistic fash, while at the same time utilizing both
programs and staff to their fullest capacity.

We believe this change in the Boardés aut hi
as well as many organizatiaghsimply cannot afford to hire a lawyer to hantieir PIA disputes
in court. Without a comprehensive extrajudicial remedy, parties whose disputes are unresolved

> Our recommendation requires andments to the currentsgiuteresolution sections of the PIA. We have imtzd

proposed amendments (AProposed RefleeimiRenenmerslation foComprehasive
Boar d Jurthatsddiineatt hen @)y eci se respects in which the Boardé
proposal.
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after t he ebartbandivisomwiamidobtain a decision time mattewill be left without
recourse.

Further it shouldbe recognizethat without an accessibteview anddecisionakemedy
compliance with the PIA as a practical matter is largetioopl, not mandatoryas the Legislature
intended While we do not suggest thagencie®r requestorsegularly or intentionally violater
abuse the PlAexperience teaches that all too often, extraneous considerations such as political
sensitivity, controversy, fear of public criticisnexpedience,unreasonable expectationgr
entrenchment for other reasons will dictaeany PIA outcomes making problems such as
unlawful delaywrongful denialsand refusato compromise or consider athativeshe path of
least resistance.

Moreover, a accessibleeview anddecisionabackstop would permit the Ombudsman to
offer a more meaningful mediah process As with mediations in the judicial contextevbelieve
that parties willbe more willing to cooperate when thieyow that the alternative is a binding
decision that may or may not be favorable to their position

PIA Tracking and ReportinBecommendations

In Section Il @PIA Tracking and ReportingR e ¢ 0 mme n Y wet discusssthie PIA
performance data we collected from 23 State cabinetv el agenci es (the fArep
the 15month period from July 1, 2018 to September 30, 2019.

Ourdatacollection efforts proceeded in two phases: first, we collected and reported in our
Preliminary Findings Appendix Q the data gathered rfdahe first 12 months of the reporting
period fromJuly1,2 018 t hrough Jahlk9 &3)0., 29elQo ndi,FYafter
Preliminary Findings, we completed collection of the data for the remaining three montt®period
from July 1, 2019to Sepinber3 0, 2019 ( A210s2t0 6Qu.ar t er FY

While the data for F2019 is discussed in detail in Section Ill, comparable tarddata
for the P! Quarter F2020 is provided imAppendix D (Agency QuantitativeSurvey Data 1%
Quarter F2020. The reporting agenciesd raw respon
reporting periods ar e av aialtlebfdli@vinglinks EYR0AS Omb u d
FY202Q

The quantitativedatafor the entire reporting ped is generally consistent nrevealing a
wide range of PIA caseloads and performance measures across the reporting agenewsr,
as we noted in the Preliminary Findings, the data itself varied widely in its reliahildy
completeness, likely because agencies were not expecting to report the kinds of detail we requested
for a largely retrospective period of time.

Our surveyof the reporting agenciedso included qualitativguestions pertaining their
PIA processg and capacities, and in Section Ill we discusses of the trends we gleaned from
the responses The reporting agenciesb6 responses to
entretyon t he Ombudsmanés webRBdpgaer taitn gt hfeg efnali lecwi

Responsg

Copies of the survey instruments we used for both the quantitative and qualitative portions
of the survey, as well asur initial surveyoutreach letter t@epartmentSecretaries, Principal
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Counsel, and PIA Coordinators, are includedAippendix B (Survey Instrumentand Cover
Letters toAgencies.

I n addition t o PIAeaseloadmaperfoimangdata, gecalsacdis@iss 6
in Section 1l our findings and recommendations pertaining to PIA performance tracking and
reporting. We conclude that internal tramk of PIA reques® from initial receipt through final
dispositior® is essential for any agency that receives more than adeulyinims number of
requests, and that, beyond these essential internal functions, tracking and reporting can serve many
important external uses, such as providing a sound basis for agency budget requests and requests
for additional resourcesThus, werecommendhatthe Legislaturespecify tke PIA data agencies
musttrackin orderto ensure the availability of uiifm ard reliable PIA dateand require agencies
to publish this data periodically on their websitesthe extent feasible

Outreach and Comment Process

In developing our recommendations, we engaged a host of PIA stakshadiesolicited
their commentspoth before and after we publesh our detailed Preliminaryirkings and
Recommendations on November 6, 2019.

Our direct outreach, which began in August 20h6luded representatives from several
governmentdl and private advocacy organizationsgpreentatives from State and local
governmental agenciésittorneys for requestors and agencies, members of the media, and all other
requestors and agency contacts with whom we have workedthm@mbudsman and Board
began operations.

Copies of our outredn materials, including letters and notices we sent to these contacts
and constituencies soliciting their comments, are includéghiiendix H(Outreah Instruments).

The Board also held three public meetings between August and Dec2dilSeDuring
its Annual Meetingon August 19, the Board and the Ombudsman disculiekporting project,
outlined a proposal for comprehensive Board jurisdigtiand approved a work plan for
completing this projectThe Board met again via conference call on November 5, during which it
approved thalistribution of thePreliminary Findings and Recommendatiamsorder to solicit
additional commentand again on Dmmber 17, during which it approved the substance and
recommendations of this FinaleBort Minutes of the August and November meetings are
available inAppendix G(Minutes of Board Meetings), arah audiorecordingof the December
meeting is available on t heDed@bardi7/7daE Meetidis i t e a
the PIACBi_Audio.®

SMaryland Association of Counties (AMACOO0), Maryl and M
Boards of Educatio A MABEO) , and Public School Superintendents As

7 ACLU of Maryland, Blue Water Baltimore, Center for Public Integrity, Common Cause of Maryland, Disability
Rights of Maryland, MDDC Press Association, Public Justice Centdn\aterkeepers of the Chesapeake.

8 County attorneys, municipal attorneys, principal counsel and assistant attorneys general for State agencies, and PIA
coordinators and records custodians for State and local agencies.

9 The written minutes ahe Decerber 17 Board meeting have not beeaparedas of December 27, 2019
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We address substantive comments we received related to our recommendations in Section
IV of this Report, and have includedeieand other comments #ppendix FPublic Comments).
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I. The Maryland Public Information Act: Purpose and Remedies

The PI A is Mar yl an d¥%lswasehactedfby tbepGeneraliAssenbly d s |
in 1970to establisha broad rigt of public access to records created or maintainestdtg and
local governmentagenciesn the course focarrying out their officialduties.To that end, such
records must be madavailable when requestedth the least cost and delay unless the PIA or
other |l aw fiexemptso the record from disclosur

The PIA sets time limits in which an agency must issue its initial and final written
respons@ 10 business and 30 calendar days, respectiaely general rufé The 30day deadline
may be extended with ¢hconsent of the requestor, but only for an additional 30 days.

The PIA permits an agencto charge aireasonald fe@ to recoup its actual costs in
responding to a record request, includingetiend I&or on a prorated basiafter the firsttwo
hours which are freé? The PIA directs agencies to give consideration to any fee waiver request
basedeitheron indigence, oon any other factors that may indicate that waiver is in the public
interest*

Currently, PIA disputes may be resolved in circuit cdayrivay of a civil action filed by
an agency or requesttror through limitecextrajudicialdisputeresolution options created by the
Legislature in 2015

Theseextrajudicialoptions consist of: 1) mediation through the Office of the Public Access
Ombudsma, in which the Ombudsman seeks to help parties reach a voluntary resolution by
agreement® and 2) with respect to fee disputes greater than $350, review and decision by the
PIACB as b whether the fee is reasonablédeTdecisions of the PIAC&e publisked, binding on
the parties, and subject to judicial review by the circuit cburt.

The PIACBcurrently has no jurisdiction to decide any disputes other than those involving
fees greater than $350, such as the denial of fee waiver requests, the applieat@nptions, or
whether requests are overly repetitive or unduly burdensome.

The PIAis codified in 884011046 01 of the General Provisions Article (
1 GP § 4203

124,

13 GP § 4206.

4d.

"GP §4362.Requesto s may bring a judicial action challenging al
as well as for fee issues or any ot Agenciesasepehorizedarfderan age

the PI A to i ssuefadlAfiequeship caseain whicl teemeiisadbubt cancerning whether a record
should be disclosed, but must file a judicial action within 10 days thereafter seeking a court order authorizing the
continued denial.

16 GP §8 41B-01 through 41B-04.

17 GP 88 41A-01 through 41A-10.
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The PIACBconsists of five members, all of whom are appointed by the Governor. The
membership must be drawn from various PIA stalddranterest groups, as followsne member
from a nongovernmental nonprofit group that works on issues related to transparency or open
government; one member with knowledge of the PIA who has served as an official governmental
custodian®and three fdprivate citi zenomembembfeghes who
medial® One member must be an attorney barred in Marytand.

The Ombudsman is appointed by the Attorney General for ayfar term, but is
independent from th®ffice of the Attorney General.The Ombudsmanlike the Board is
supportedby the Office of the Attorney General, but is independent from that Office. The
Ombudsman and Board currently share a staff, consisting chssistantAttorneyGeneral and
one administrator.

Prior to the creation of the Ombudsman program and the PIA@B15, requestors who
had been denied records by certain State agencies had the option to challenge those denials
administratively, usually through the Office @éfdministrative Hearings This option was
eliminated in 2015 by House Bill 765the same bilthat created the Ombudsman and PIACB
apparently because the first version of the bill authorized the PtaC8view and decide most
PIA disputes involving both State and local agencwelsich would have rendered the State
administrative review process rgalant

The administrative remedy was not restored, however, when the bill was amended to limit
the PIACBBs jurisdiction to its present narrow sc
dispute resolutiooptions are more liited than in previous year

¥The current | anguage requi res official custadian io the State asndefirdole r  t o

iNg4101(d) o P8 4+1IAO2(aR)(MH (emphasis added) The PI A defines Aofficia
officer or employee of the State or of a political subdivision who is responsible for keeping a public record, whether

or not the officer or employee has G@PBW0L(H.tthasammestd ody an
our attention that tki definition may overly limit the choice of potential custodian members, so we have included

| anguage in our draft amendments reflecting that this 1
Aof ficial custodi and vardufad n ywhoot hhears guhtylsdrciaze dc Btd dy an
§ 4101(d)(2).

19GP§ 41A-02.

201d. There currently are two attorney members on the PIACB, and we recommend that the Board should have at least
two attorneys if its jurisdiction is @anded as we proposeur draftamendmentseflect this recommendation.
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[l. PIA Enforcement Recommendations

A. Outreach and Information Sources

On the PIA enforcement front, we were specifically asked to analyze the desirability and
feasibility of enhanced extrajudicial PtAspute resolutioprocesses, such as those used bgroth
states, and/ or federal analogues under the
analyzerelevantdata, we gathered information from a number of sources, including:

T The Omb u dneedmedionbaseload and case outcomes from the beginnintpeo
program in April 2016 through September 2019;

T The Boar doés caseload and out comes since
August 2019;

1 Responses and @atollected from the 23t&e agencies we surveyed;
T The Ombudsmandés 20;19 stakeholder survey

1 Data for 20132015 from the Office oAdministrative Hearingswhich, prior to 2016,
heard PIA appeals for certain State agencies;

1 Interviews and other information fromme FOIA Ombudsman and fronelevantopen
records disputeesolution programs in sewvether state$'

1 The Final Report on the Implementation of the Public Information gdtlished by the
Office of the Maryland Attorney General (Dec. 201ah)d

1 Comments received on thigportingproject since August 2019.

The purpose of our informatiegathering and broad outreach was to test our recommended
dispute resolutiomodel and caseload projections, and to gain additional information concerning
the strengths and weaknesses of other program models.

B. Need for and Feasibility of Comprehensive Boat Jurisdiction

1. The Problem with the Status Quo

The current judicial remedies for PIA disputes appear to be infrequently used by either
requestors or agencies. This likely is due to a variety of reasons, including tlué aodttime
required to pursua lawsuit, and the fact thatanyrequestors cannot afford a lawyémn.addition,
the formalitiesof the judicial process anmot wellsuited tomanyroutine PIA disputes, which
usually involve simple fact patterns and the application of a limited bodyvof Uitimately, the
judicial process is not equipped to fulfildl
with the least cost and del&s.

21 Specifically, weexaminedhe Connecticut Freedom of Information Commission, the Hawaii Office of Information
Practices, the lowa Public Information Board, the New Jersey Goveriraeatds Council, the Penmggnia Office

of Open Recordsthe Utah State Records Committeand the Mississippi EthicsCommission which recently
expanded its programs to include extrajudiogaiew andenforcement of its state public records law

22 SeeGP § 4103(b).
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That reality, in effect, leaves the Ombudsman and the PIAsiBe only accessible PIA
disputeresoltion options for most partiesHowever,aside from disputes involving fees over
$350, theras no possibility of obtaining binding final decision on any PIA dispuiatside of
court. While the Ombudsman has closed 800 ca®sas early 2016hrough Sefember 2019, the
PIACB has issued only 22 opiniodsiring that timesuggesting thdee matters eligible for Board
review are a tiny fraction of all PIA disputeBhat means the is no avenue for meaningful review
of thevast majority of PIA disputeis need of a decision.

Although there is no doubt that the informal and voluntary process dnfgudsman
program has been beneficial, for many disputes, mediation alone is either not successful at all or
is not as effective as it could be if there waaeressible ancomprehensiveeview andiecisional
remedy available.

Our detailed review of the Ombudsmandés cas:
disputes, there are unresolved issues for which one or both parties would request reviewdy a Boa
with comprehensive jurisdiction. Moreover, in many other Ombudsman matters, the outcomes
likely would be more timely and effective if there was an enforcement backstop that incentivized
both parties to engage in mediation in a meaningful way.

As things stand, however, in matters that come before the Ombudsman, parties all too often
have no real incentive to seek common grouradl. example, an agency that teeeninattentive
or growncomplacent in its PIA response process because it rarely facesstieilgy of external
review or accountability has no incentive to ¢
We suspect that this is the case, for instamaaainy of thenearly 20% o&ll Ombudsmanlisputes
that allegeana g e n ¢ y 6 s sefidaamylkindrokresponse to a requestor within 30,y
the many matters in which an agency asserts discretionary exemptions with no real analysis and
balancing of the public interest factors they are required by law to consider.

Requestors, alsmay have no reason to depart from an entrenched position with regard to
their PIA request, such as unreasonably refusing to grant an extension of time or reframe an overly
broad request, or failing to accemt In@achdigency
thesescenariosthe possibility that another body could review the matter and render a decision
that is not favorable would incentivize the parties to compromise and cooperate to the fullest extent
possible.

Of course, in cases whergoarty refuses to budge, and/or has good reason to believe that
it is legally justified in its position, the review and enforcement body would provide the necessary

2 Most of these allegationbetween 18 5% of t he Ombuds mands t ofouaded,andsel oad)
when the agency does respoathercompliance issues often emerge.

24 Agencies currently do not have any options for exttigjal review of overly repetitive or unduly burdensome
requestsWe note that while these kinds of problems arise in a comparatively small number of cases, they often are
time-consumingand stressful for agency staff, sapping morale and draining restbate®uld be devoted to other
requests. Currently, the only available remedy for such problems is a judicial action seeking injunctive relief.

Reqguestors and agencies also experience problems invol
effective remedies. For requestors, the issue typicall
a recurrent issue is the inability to obtain an extension of the deadlines absent requestor agreement, even when the
request is burehsome. Any extrajudicialispute resolutiomody should be authorized to grant appropriate relief in

such scenarios, on a cdsgcase basis, and our recommended amendments reflect these sugg8st endix

E.
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finalityd subject only to judicial revie®®d in a way mediation alone never can. This finality
serves the interests of both parti€®ar ingance, an entrenchedquestor might have to accépt
albeit grudgingly that the agency is legally permitted to withhold requested information,
reducing the likelihood of repetitive requests that burden the wgénrcan agency that has simply
failed to make any response to a requéstar to the Ombudsm@&nwould be motivated to
respond by the prospect of an enforceable and published decision that orders it ta respond

2. The Recommended Solution

The problems antimitations highlighted above r e quent | y un ddeandmi ne r
by ext ensi odnconfideniceein tipeurénkparendys integrity, fairness, and efficiency of
State and | ocal government s, and i Atthebame ef f ec
ti me, a g e n ¢ PlA prdblernsrcanaisdermineestaff morale and disrupt their ability to
handle other requests in a fair and orderly fashion. Thus, we believe it is in the best interest of all
PIA stakeholders thdhe Legislature taksteps to impove the PA dispute resolution processy
enabling the Board to providecomprehensive aratcessibleeview and decisioremedy.

Figure 1, below, reflects our recommendation for an integrated PIA dispute resolution
process that begins with Ombudsmandmaton, and allows for Board review of disputes that
cannot be resolved through the Ombudsmanés ef

Recommended PIA Dispute Resolution Process

Figure 1
) Resolved
Ombudsman -”fﬁ )
#= |nformal mediation e
e v | PIA Compliance Board
\ * Al PIA disputes
"« Binding decision

Unresolved

PlA Dispute ‘

|
L
S I'.I
\. T
Lawsuit in Circuit Court

Appeal to Circuit Court

We believeour recommendeftamework meets four key criteria:

1 Builds _on _and enhances current programs.Our recommendation preserves the
Ombudsman program, which has been successful in resolving many, but not all, PIA
disputes, while expanding the role and impact of the existing Board, which is currently
underutilized due to its limited jurisdiction. Based on our program experience and
conwersations with staff of open records dispute resolution programs in several other states

%5 SeeGP § 41B-04 and § 4362 (permitting a decision of the PIACB to be appealed to circuit court).

Page [L2 Final Report on the PIA



and at the federal |l evel, we believe expan
effectiveness of mediatondd di t i onal |l 'y, over williemldothet he Bc
development of adxly of published PIA decisionshich will be a resource to requestors

and agencies alike.

1 Provides a comprehensive remedy.Our recommendation provides an extrajudicial
dispute resolutionemedy for all types of PlAislputes, for all requestors, and for all State
and local agencies subject to the PIPhe Board can apply the law to the facts on a-case
by-case basis in a way that esigefits-all legislation cannot®

1 Provides an_accessible, usdriendly dispute resolution option without altering
existing judicial remedies.Most PIA disputes do not require a complex precesin
person hearing, because thase simpler tharmany other kinds of civil disputes in
complexity, evidentiary requirements, and the needfdomal process. The Boar doés
process will reflect this simplicity, with most issues likely capable of being decided on the
basis of a complaint, a response, and, as needed, on affidavit and/or followargera
review of the records at issue or of avjege log. The Board would be able to call for a
conference or hearing whenever needed.

1 Provides the most coseffective and efficientdispute resolution process. Expanding
the Boardds juri sdi ct extaudidiabdisgute oedutiocloptio|m ¢ o mp |
does not require the creation of any new office or progr&ather,our proposal allows
for an efficient and complimentary division of labor between the existing Board and
Ombudsman programAs explained above, the mere existence of a Boaitth
comprehensivgurisdiction over PIA disputes is likely to enhance the effectiveness of
mediation.

Moreover, even where the Ombudsman cannot
wilbe enhanced by the Ombuds masséssThatis ek e an
unresolved disputes are submitted to the Board following mediation, they will contain the

basic information and records relevant to the dispb@iech as identification of the parties,

a description of the unresolved issues, and therBdfiest or response at isduinereby

reducing the administrative burden on the Board and insuring that efforts to gather this
information are not duplicated between programs.

3. Quantification of the Need and Projected Caseload

In order to assess the needdnd feasibility of @omprehensive and generalgcessible
dispute resolutiomemedy, the Ombudsman conducted a detailed review of all mediation matters
handled and closed hyer Office from the beginning of the program in ApriD26 through
September @, 2019.The total caseload for this 4Bonth period is800 separatalisputes
involving more than 520 unique requestors and 220 unique agencies at the State and local levels.

26 For example, the Board should be able to examine all the facets of a matter amutppriafe circumstances,
authorize an extension beyond 30 days, authorize an agency to ignore repetitive requests to which it has already
sufficiently responded, or preclude an extremely tardy agency from charging fees for the request. The precise relief
the Board would be authorideo issue under this propossiset forth in our proposed amendmentS® § 41A-04
(6Power s and ,ihdudedie SppemdixEBoar d o)
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This review was carried out in order to determine the estimated numbeyr,atype
complexity of disputes that would be likely candidateséview by aBoard withcomprehensive
jurisdiction.

This review wasiotan assessment of OfAcwst ememn sat iesvfa
the effectiveness of the Ombudsman program oveRsther, the review was carried out solely
for the purpose of answering#e questions: 1) whethtrere was a PIA issue thaas unresolved
from the perspective of either party at the conclusion of the mediation; 2) if so, wtiether
aggrievedparty would likely take the further step afubmitting theissueto a Board with
comprehensive jurisdictionand 3)if submitted the level of complexity presented by eh
unresolved issue(s) arigetime/staff resourcethe Board would need to resolve them.

Based onliis case review, westimated the number and percentagdisputesthat are
expeted to be presented to a Boavidh comprehensive jurisdictiofollowing efforts toresolve
themby the OmbudsmanAs we reported in our Preliminary Findings, and as redtbah the
figuresbelow, 2526% of matters submitted to the Ombudsman have outstanding issues at the
conclusion of mediation thate believeone or both parties woulikely submitto the Board’

Overall, of the 23%otal Ombudsmamattersduring FY 2019618 or 26%® were strong
candidatedor review and decision by Board withcomprehensivgurisdiction. See Figure 2
below.

Number Deemed Percentage Deemed
Agency Category N_umber of Li}<ely togoto Bogrd Li}<ely togoto Boqrd
Disputes | with Comprehensive | with Comprehensive
Jurisdiction Jurisdiction
State Reporting Agencies 46 12 26%
Other State Agencies 46 12 26%
Local School Systems 24 6 25%
Local Law Enforcement
(Policeand &ttt eds A 65 21 32%
Othe_r _Loc_al (County & 54 10 19%
Municipality)
Total 235 61 26%

27 In our experience, there are numercacft or s b edyiosnsda tniesrfea ciit i othadbwillweétarninea me di ¢
whether a party is likely to actually submit the matter for review and decision Botrel. These include factors

sudh as thep a r training, temperamengnd comfort level with the proces§or example, the Ombudsman has

handlel fee disputes over the past nearly fyue ar s t hat were within the Board6s
submitted to the Board eventhougle di at i on fail ed to resol ve fHeecasbrse i s s u«
these matters did not go to the Board had more to do with the individuals involved than with the mere existence of the
Boardremedy.
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The data forll mattersclosed by the Ombudsman over 42 months of program operation

is strikingly consistent with the data for FY 2019ee Figure 3pelow. For example, during the
42-month period, the State reporting agencies were involved in 174 mediations, 46 @ which

26%0 were judged likely to have gone to a Board veitimprehensivaurisdiction Similarly, of
the 800 total mediations across all agendggaries, 208 or about 26% were judged likely
candidates for review by a Board with comprehensive jurisdiction.

Number Deemed Percentage Deemed
Agency Category Ngmber of Li_kely togoto Boa_lrd Li_kely togoto Boqrd
Disputes with Comprehensive | with Comprehensive
Jurisdiction Jurisdiction
State Reportlng 174 46 26%
Agencies
Other State Agencies 140 50 36%
Local School Systems 87 19 22%
Local Law
Enforcement (Police 213 60 28%
and SAttarriegs)
Othe_r _Loc_al (County & 186 29 16%
Municipality)
Total 800 204 26%

With regard to those disputes judged likely candidates for decision by the Board, we then

went on to examine the complexity level of the issues presented in oedintate the additional

staff required to handle themn order to assess this variable, we rated each of the disputes that

were deemed

i kely

we

to go

rated a

t o

matter

in camerareview of documents comprising more than a few pages.

We found that thenumber of disputegxpected tago to a Board withcomprehensive
jurisdiction was roughly evenly split betwedis i mp | e 0

t he
if a summary disposition was likelguch as if the matter involved a wséttled legal question,

presented a minor procedural issue, or requiredmerareview of a small number of documents.
Al ternatel vy,
resolve, such as legal research, foHogvon factual questions, examination of privilege logs, or

Board as

as

a n mhattdisc Thislpeld ¢rue o

both for the 12month periodf FY 2019, as shown ifrigure 4 below, aswell asfor the 42month
period encompassing all matters closed by the Ombanighrough Septemb&0, 2019,see

Figure 5 below
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Issue Category Total Deemed Likely | Deemed likely to | Deemed likely to go to
Number to go to Board go to Board: Board: Disputes
of with Disputespresentingl pr esenti ng
Disputes | Comprehensive Asi mpl ed issue
Jurisdiction
# % # % # %
Exemptions/Redactions 63 33 52% 6 18% 27 82%
Partial/Nonresponsive/ 45 13 29% 10 7% 3 23%
Incomplete Response
Timeliness 44 * * * * * *
Fees/Fee Waivers 33 1 3% 1 100% 0 0%
Other 50 15 30% 12 80% 3 20%
Total 235 62 26% 29 47% 33 53%

Total Deemed Likely Deemed likely to | Deemed likely to go to
Number of | to go to Board go to Board: Board: Matters
Matters with Matters presentingl pr esenti ng
Issue Category . s N .
Comprehensive Asi mpl eo issue
Jurisdiction
# % # % # %
Exemptions/Redactions 196 92 47% 27 29% 65 71%
Partial/Nonresponsive/ 168 49 29% 36 73% 13 27%
Incomplete Response
Timeliness 172 * * * * * *
Fees/Fee Waivers 126 17 13% 5 29% 12 71%
Other 138 46 33% 32 70% 14 30%
Total 800 204 26% 100 49% 104 51%

*We did not inially estimate that any matters solely involving missing or very late responses would go to the Board
because the Ombudsnéathrough persistent and often protracted effoeiventually achieves a resolutioHowever,

because this is an extremely inefficiese of pubt resources hat i mpedes t he Ombudsmands
parties, thee kinds of disputes may be more appropriate for summary disposition by the Board.

Our review also revealédas shown irFigures 4and5, abové thatthe largest single
category of disputes deemed likely to be submitted to the Board involve exemptions and
redactions. We note, however, that many disputes present multiple intertwined issues in a single
case. For example, fee issues often are intertwined with issuegtabtiaoteliness of a response,
as well & whether the request is oveldyoad. Exemption and redaction issues can also arise in
tandem with fee issues, at least to the extent a fee is assessed for time required to review and redact
requested recordsThere are many other ways in which various PIA issues are intertwined in a
single matter.

This reality suggests that the only way for the Board to serve as a meaningful decision
making body is for it to have comprehensive jurisdiction over all PIA dispWébkout such
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comprehensive ur i sdi ction, the Boardds ability to op
substantive role in PIA dispute resolution, will remaagligible. Furthermore, we are unaware
of any state that provides firagmented jusdictionof public records disputes.

Likewise, without comprehensive jurisdiction, the Board will not function as an effective
backstop likely to enhance the effectiveness of mediation, and, to this extent, neither the Board nor
the Ombudsman prograwill fulfill its real potential. Accordingly, for the reasons discussed, we
believe there should be a practical, generatlgessible, and comprehensive PIA dispute
resolution remedy, and piecemeal expansion of

In sum, we reach the following conclusions:

1) The Ombudsmanédés caseload demonstnates ¢
accessibland comprehensivextrajudicialdisputeresolutionoption for PIA disputes that
are not resolved at the mediationgst.

2) The number of unresolved disputes likely to go to the Board are relatively consistent
throughout time and across agencep pr oxi mat ely 25% of dt he Om
between 50 and 60 per year,fime per montld are not resolved through medatiand

were judged likelyto go to the Board

3) The unresolved disputes likely to go the Board will be roughly evenly split between
Asi mpl e dthoseathat @an Be resolved in a summary fashmm d A c omp|l e x
matter® those that will require additionalosk;

4) Taking the above considerations into account, we estimate that the increased Board
caseload can be handled by the addition of twetiiuié stafy one of which should be an
attorney, and the other, an administrator, paralegal, or attbrimeyging the total number

of staff to five including the Ombudsman.

5) Although we cannot be sure that the projected caseload would remain at the same level

we estimated based on 202619 data, we believe an exponential increase or decrease is
unlikely giventhec onsi st ency in the Ombudsmands <cas
years In fact, we anticipate that the availability of an accessiew anddecisional

remedywill enhance the effectiveness of mediations and bring about changes in agency

and requestobehavior and expectatignkereby reducing the incidence of disputes over

time.28

6) On a periodic basis after implementing this new system, the Board should report on
caseloads, staffing, and dispositions, as well as other matters pertaining to BMerall
performance, so that any necessary adjustntetii®se programs can be made.

28 \We beleve the factors most dicdy related to the number of matters submitted to the Ombudsmaheamember

of PIA requests submitted agencies ovetalh e fr equency and effectiveness of t
requestors and agencies, as well &gtiver agencies consistently and timely notify requestors of the availability of

the Ombudsmands ser vi ce anyofthédefactomill ke impactedyehensece mvaitalilityb e | i e v e
of acomprehensivBoard remedyif one is provided
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4. Other InformationConsidered

In addition to a detailed review of the Ombudsman and Plafgrams to date, we also
considered the responsesttoé reportingagencies, conveations with representatives from other
state programand the federal FOIA Ombudsman and Compliance progemsommentgrom
stakeholders

a. Anecdotal Information from Agencies and Requestors

Our assessment of the need d@momprehensive extrajudicidlspute resolutiomemedyis
consistent with anecdotal information from requestors and agereesexample, in early 2019,

the Ombudsman conducted a program satisfaction survey directed to all requestors and agencies

with whomshehas worked since incépn of the program. Of the more than 100 requestors who
responded, more than 8®r roughly 30%9 e x pr essed deep frustrat.i

on

inability to decide issues or to enforce the Act with respect to matters that were not resolved by

mediation. e following are just a sampling of commesibmitted byrequestors:

T 6] The Ombudsman program is a] waste of a X
T 6] G] overnment agencies dondét fully comply
neutral and havingnopew or aut hority to sanctiono;

T 6[ Il ] ncrease[] the power of the Ombudsman t

want to negotiateo;
T 61 6dm not sure if the Ombudsmandés Office ¢
public records knows the office hasihee gal aut hority to compel

T 6That [ Ombuds manos]| of fi ce.[i]f heygannwtast e of

force[anlagency t o do what they shoul doé;

T 6The Public Access Ombudsman has accompl i

transparencin government and the reason for this is because the PIA Ombudsman
has been given zero authority to do anything when government agency's or

individual government employees don't resp
T 6Until there is teeteraninngfhwel PrleAs dlhwetrieo nvs 4 ;
T 6Per sonal experience has shown that the Om

|l acks enforcement powe’ when they get ston

In addition,the qualitative surveysve sent to the reporting agencesked forttheir views
on the need for and desirability afxpanded dispute resolutionAlthough many agencies

®Wehave omitted the commentersd names here because
the Ombudsman is required to maintain such information in confide3weGP § 41B-04(b)(1).
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expressed no general opinion on the mafter, stated that the status quo is adeqtlatehers
expressed support for any remedy that would keep PIA disputes outbftbatioffered agencies
a practical remedy for certain types of recurrent probfeswech as repetitivédhurdensomeor
abusive requeddsor that would enhance transparency and compliéhce.

Other comments we received from stakeholders about expandededisptution are
discussed in Section I&nhdAppendix F( i Publ i ¢ Comment so) .

b. Ot her Pfogranise s 0

We compared our recommendiigdpute rgolutionmodel with other state models tlmat/e
similar components, although none were configured as we propose and many have other duties
beyond the resolution of open records disputSpecifically, we examined models from seven
states that vest extrgjicial dispute resolutionf their open records law in a body other than their
Attorney General 6s Office or traditbeelhigule St at
6, below?3

The examination included a review of the relevant statutes atéms, caseload statistjcs
where availableand, with all buthe Utah pogram extensive discussions with relevant program
directors and staff. These comparisons allowed us tet wur assumptions against the actual
practice of programs with constituengredientssimilar to the model we propase

As a threshold matter, we note that none of these other state models meet all of the four
key criteria we outlined in the discussion of our recommended option, abi&eriise, we believe
that many of these ndels would be more costly and cumbersome to implement, and/or less
effective than our recommended framework.

As a general matter, as reflectedrigure 6 below, each of the programs we explored
have both a mediation amdhdingreview anddecisionakcomponent, thouglunlike our proposal,
nonerequirea complainant to seek mediation before requesting review frodethsionabody.

30 Aging (answered N/A; Low Volume)DBM (no opinion);Disabilities (no opinion);MDE (no opinion, rarely any

matters before Board, Ombudsman, or couBd)S (no position)DLLR ( it akes gui dance from th
and Gener al Milifas s(ronobihion)pPJanning (no opinion); SOS (did not respond)and MSP (no

opinion).

S1MSDE (current system adequat®GS (current system adequat&)HCD (thinks Ombudsman is sufficienfpHS
(current system adequat®QIT (satisfied with existing systemRNR (no need for expanded enforcement); and
MDOT (currentsystem adequate, but would like to comment on any specific proposal).

32 MDA (sees need for agency relief on certain problems; not opposed to extrajudicial remedy, but would like to
comment on any specific proposalpmmerce (welcomes any additional reaw options that would prevent PIA

cases from going to courpOH (no objection to expanded enforcement and committed to PIA compli@R8CS
(welcomes any process that increases transparency; sees need for funding of internal PIA compliance unit); and
Veterans(welcomes the suggestion).

33 For a relatively current compilation of open records laws from the 50 states, including a descrigtimpafative
enforcement mechanisms, vigie Reporters Committee for Freedom of the Press, Open Governmeat &aiithble
at: https://www.rcfp.org/opemgovernmeniguide/
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Figure 6.
COMPARISON Complaints State
OF OTHER Jurisdiction  Structure Mediation™ Staff Size Population
STATE (millions)
MODELS
Connecticut Open Commission:| Optional 757 14 3.57
Freedom of Records and| 9 members (including 9
Information Open staff
Commission Meetings attorneys)
Hawaii Office of Open Office: None 182 8.5 1.42
Information Records and| Executive historically; (including 5
Practices Open Director current pilot staff

Meetings program attorneys)
lowa Public Open Board: Optional 126 3 (including | 3.16
Information Records and| 9 members 1 staff
Board Open attorney)

Meetings
New Jersey Open Council: Optional 227 (FY18) | 4 (including | 8.9
Government Records 5 members 1 staff
Records Councll attorney)
Pennsylvania Open Office: Optional 2,229 20 12.81
Office of Open Records Executive (including 3
Records Director staff

attorneys)

Utah State Open Committee: | Optional 121 (FY18) | 3-4 3.16
Records Records, 7 members (including 1
Committee Record Ombudsman

Retention and 1 AAG)
Mississippi Ethics | Open Commission:| Optional Unknown 6 (including | 2.99
Commission Records, 8 members 1 parttime

Open staff

Meetings, attorney)

Ethics,

Campaign

Finance

* As a general matter, mediation is offered as an option within the open records complaint.process

**As we understand it, the total number of complaints reflect all complaintsveteicrossthp ar t i cul ar
jurisdictions not necessarily just those complaints pertaining to open records.

progr

Without exception, the program representatiwéth whomwe spokeall agree with our
assessment that mediation is an invaluaamponeh of the open records disputesolution
process, and that the availability of an accessibew anddecisionalremedy has a positive
impact on mediation outcomés.This confirmed ourview that there are significant benefits to
requiringmediation as art of the dispute e s ol uti on process, both to
for situations that are most appropriate for it, and to give parties an opportunity for confidential
and voluntary resolution t hr ougRequiihgenedation ud s ma i
as a first step in the procebsis preserves and maximizae benefits of the Ombudsmprogram

34 For example, the Director of the Mississippi Eth@@smmission explained that tf@ommission for some years
played only an advisoffnediation role in open records disputes, and that once the Commission was vestdewith
andenforcement authority, mediation became much more effective.
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to the degree we believe is desiralaled also likelwvill result in fewer matters going to the Board
than if mediation was not a required fissep.

The comparisonsvith other state modelalso provided us with a good indication of
whether ourenvisioned programmatic structuand additional resource recommendations are
realistic. Programmaticallymost of theother statenodelswe examinedhare staff between the
mediation componerdnd the reviewdecisionalcommpnent of the programswith appropriate
internal steps taken to protettte neutrality of mediations andliminate the appearance of
conflicts. For example, a staff attorn@ho handks orassiss with a particular mediation would
not alsabe the attornegssigned to that matter if it is unresolved and goes b#fereview body.

Our recommendatiofor two additional staff, at least one of whom should be a full time
attorney, and th other eitheanadministratoy paralegal, or attornéyresulting ina total offive
staff dedicated to PIA dispute resolutian¢luding the Ombudsm@&nwould allow for a similar
division of laborand avoidance of conflictsit would also ensuréhe contined independent
functioning of theOmbudsman and the Board

At the same timehe comparisosuggests thaiur staffing proposak sufficient to meet
the projected workload of a Board with comprehensive PIA jurisdiction. First, no other program
requiresmediation as a first step in the dispute resolution process, and we expect that this
requirement will result in relatively fewer matters needing adjudication by the Board.

Second, khough four of the seven state models have more than five staff, Etdubse
programs is distinguishable from our recommendation. For example, four prégiams
Connecticut, Hawaii, Utah, and Mississi@gnhave jurisdiction over a wide range of other matters
in addition to open records disputes. Specifically, Connecticutaliaamd Mississippi each also
handl e open meetings complaints in addition
Commi ttee also has duties relating to 1 mplem
program handles ethics and campaign finawseplaints as well.

Third, the only state program with more than five staff that handles only open records
matter® the Pennsylvania Office of Open Recdrdserves a state with a population more than
double that of MarylandMoreover, that program is opionally and structurally different from
the framework we recommedd o r i nstance, by employing seve
recommendation, by contrast, builds on two existing progdatine PIACB and Office of the
Ombudsmaé and does not propose fornzad contested case procedures.

Finally, our closest program comparigoim terms offunction and jurisdictio® is the
New Jersey Open Records Council, and that program has four dedicatéd #affiote that the
New Jersey pr ogrRnmdkd 227 aceneplainté id coinparable to the
Ombudsmad 478 mattersduring the same peripduggesting thathe demand foextrajudicial
open record dispute resolution is similar in both states. Accordingly, we believe our proposal for
five staff dedicated to PlAispute resolution is adequate.

35And,New Jerse§ s popul ation ims ldpmpmmoxirrmatelry tthamew Mar yl andds.
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5. Alternatives Considered

a. Potential Restoration ¢formerState AdministrativdlRemedy

We also considered tipotentialrestoration of th&tateadministrative review remedy that
existed in the PIA before th2015 legislaion. We are not recommending that this remedy be
reinstated as it previously existed for several reasbinst, the administrative appeal remedgs
not comprehensive in that it applied only to certain State agencies subject to the contested case
providons of the Administrative Procedure 88T he Ombuds manodés casel oad
that more than haif about 60% of all PIA disputes arise from requests made to local agencies.

Second the administrative appeal remedy also appears to have been rtelgd Data
provided to us byhe Office of Administrative Hearinger the years 2013 to 20&5the last three
years the remedy was availablshows thathat Officehandled 37 PIA appeals, involving only
twelve State agenciesBy contrast, during iteearlyfoury ear s of operati on, t
Office received more tha800PIA disputed 1740of which involvedthe State reporting agencies.
Of the total disputes, more tha00, including46 from the reporting agencies, were not resolved
by mediation an@lso were judged likely candidates for extrajudicial review and decision. This
suggests to us that the State administrative appeals épideast as it pertains to PIA matg@rs
was relatively inaccessible to and/or rarely used by many requestors.

Lastly, the administrative appeals model also did not afford any remedy to agencies,
including relief fromoverly repetitiveor unduly burdensomeequests, or relief from deadlines for
good cause in instances when compromise or agreement cannot be reached wgbeter
Our recommendatioim contrastoffers a comprehensive remedy for both agencies and requestors.

b. Pi ecemeal Expansion of t he Boarddbdés Juri sd

During the course of our outreach, we received comments from the Office of the Attorney
General @AGp)one of which sugges tneglitbeekpandedinlordy Bo ar
a piecemeal fashion, for example, by lowering the fee threshold for Board review, or permitting
the Board to review the denial of fee waivers.

We do not believe, howevghat piecemeal jurisdiction for PIA dispute resolution makes
sense, or accomplishes mudhost PIA disputes involve issues other than fees or involve multiple
issues within a single matter. Without plenary jurisdiction over PIA disputes, the Boarttvill
serve as an effective enhancement for mediatddareover, we are not aware of any other open
records dispute resolution program that provides for such fragmented jurisdiction.

c. Potential Consolidation of PIA and Open MeetitimnplianceBoards

Anot her of the OAG6s comments suggested th
could be consolidated or combined with the C
Currently, the OMCB is an independent, threember body that issues advisory opiniams

36 Apparenty, the Office of Administrative Hearingsas the ability to handle certain appeals froanticularlocal
agencies, but only by special arrangemdris our understanding that this kind of arrangement was not typically used
for local agency PIA appeals.
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whether public bodies have violated the Open Meetings’’Adthe OMCB has no role iRIA
matters, just ashe OmbudsmaandPIACB havenorole inany open meetirgmatters

We believe that the current separation between the Pi&BRhe OMCB is approjate,
and that there would be little utility and potentially greater expense in combining them. First, we
are unaware that there is any real support for combining the two entities. Second, in our view,
thereis nota high degree ajverlapbetween the ®ICB and our recommended PI&Go warrant
combining the two. Although both the PIA and the Open Meetings Act broadly serve the
objectives of transparent government, the compliance and enforceméstdpes under the two
laws arevastly different as arelte remedies for violation&inally, the OMCB is authorized only
to issue advisory opiniodslikely because open meetings violations usually involve events that
have alreadyccurred while we are recommending the PIACHve authority to review and
issue biling opinions on live PIA disputeslhus, we do not recommend consolidating the two
boards.

37 GP §§ 3101 through $01.
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[ll. PIA Tracking and Reporting Recommendations

A. Survey of Reporting Agencies

We were asked to collect the following informatimom the 23Statereporting agencies
for the 15month period from July 1, 2018 through September 30, 2019:

1 The number of PIA requests received,

The disposition of those requests;

The average response time;

The number of fee waivers requested and granted;

The number o©Ombudsmamediation rguests and the number conductgd;

Information on PIA response processes and procedures, including traiméhg;

= =24 =4 A4 A -

Information on records management processes and procedures, including training.

To collect the quantitative data, we sent the reporting agemacsurvey instrument in the
form of a spreadsheet. Due to our yead reporting deadline, and because a portion of the
reporting period was prospective, we split the process of collecting the data into two fitsases:
we requested data for the fil&?-month period July 1, 2018 to Joe 30, 2018 be sent to us by
July 31, 2019; andecondwe reguested data for the remaining threenth® July 1, 2019 to
September 30, 2089be submitted by October 31.

To collect the necessary qualitative data, wsked the agencies to complete a
guestionnaire. Both the quantitative and qualitative survey instruments, together with our
explanatory cover letter to the reporting agencies, are includgopiendix B

Our Preliminary Findings and Recommendations, which we issued on Novemb&eg, 2
discussed the survey dditai the first 12months of the reporting periddthat is, from July 12018
through June 30,21 9 Z G F&io Jletail. This data and our findings are unchanged except
that three reporting agencie$SDE, DBM, and MHE® supplenented or corrected their data.
Due to the timing of these corrections, we were not able to in¢hata in the Preliminary
Findings, but have done so here, both in the data tables and, where necessary, if’the text.

Since we issued the Preliminary Findings, we also received from the reporting agencies
data for the final three months of the reporting period, that is, from JAGA® through September
30, 26@QQ9arntidr FY20200) . W@ aldng with a briefaralysdardl t h a't
comparative data tables that match the FY2019 tahklegppendix 0 We do not otherwise refer

38 Aggregate statistical datanthe number of mediations conducted involving the State reporting agencieg FY

2019, and since the inception of the Ombudsman program through September 30 @8t8ssedn Section I|

above We cannot report an agenrby-agency breakdown of medi ation partic|
confidentiality requirementsSeeGP § 41B-04(b).

3 Specifically, MSDE corrected its data to reflect that it receiM@irather than 300 PIA triests duringrY2019, a
correction viich rendered more of its data internally consistéiktewise, MHEC, which received two PIA requests
during FY2019 corrected certain other data which made its data internally consistent. Lastly, DBM, which initially
reported no quantitative data, reported tha¢deived 30 PIA requests in B¥19, but did not track and was unable

to report other data fielddDBM reported thattihas since begumacking this other data.
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to the 1st Qarter FY2020 data in this Final Report, other than to note here that it is largely
consistent with our discussion of the FY2019 data.

The 1st Quarter FY2020 data does differ frorhet FY2019 data in oneespect: most
agenciesvere able to provide consistent data in more reporting categories than they had done with
their FY2019 data, albeit in some cases, after additional fallpirom us. We suspect this is
becausethegpe nci es were fAon noticeo as of May 2019
PIA caseload data for this prospective time period, and so likely began tracking the information
we requested, if they were not already doing SBonetheless, we note thato of the agencies
with the largest PIA caseloadldMDE and MDOTO still did not track any additiondikelds.

1. Quality of Survey Data

Thesurvey of the23 State reporting agenciestanding alonds of limited use within the
scope of our reparFirst, the reporting agencies comprise only about half oftate&gences,
and no locahgencies were includedhus, the majority of all agencies subject to the PIA were not
included n the survey.Nonetheless, based on other information sources, including the
Ombudsman caseload from April 2016 through September 2019,elievdomany of our
observations likely applgicross all State agencies, atdhelocal agency level

Secondmucho f t he r e p oquaniitatigedataig ircongplete. @ example,
MDOT and MDE reported that they did rditl not track an@ouldnot providedata formore than
half of the questionsSpecifically,MDE reported not tracking eigluf the quantitave questiorsd
including allof the questions in the section BIA disposition® while MDOT did not track data
for nine of the questionsincluding all of the questions the section on fee$n addition,DHS
provided data for only half d¥Y2019 i.e., the final 6 months, from Januarytd June 30, 2019.

Third, many agency responses were internally inconsisteatdegree that we could not
rely onthemfor certain comparisons and evaluatidBgecifically, we could not rely on responses
for a particularapic wherethe sum othe datdor that topic was not close to the total number of
PIA requests received-or examplepne topic is the number @fitial PIA responsesvithin and
outside he statutoryi 1-dda y 0 d; evlzeck those esponsadded togetheare not equal to or
within 5% of thetotal number ofrequestswedid not rely on that data when analyzing this tdfic
In most instancewhere the data was deemed inconsistdm® deviation was far more than 5%
from the total numbeof request$!

We recognize thatsome of this internal inconsistency may have been due to
misinterpretations of the survey instrumedbwever, we followed up with every agency that
provided us with inconsistent data to explain what we were looking for, and many were able to

40By way of further illustration, if an agencgported having received 100 PIA requests during the period, but reported

only 33 total responses either within or outside the 10 business day deadline, we could not confidently rely on that
agencyo6s numbers for pur posanpliancd witlktbes@bssness dpy ioitial respomeg ar i n g
deadline.

4 The surveyinstrumentprovided the reporting agencies with the opportunity to explain inconsistencies in each
category of dat a we.d,hanabeacy esld repartrthe elodn offPbA requestsdstill pending and
within the 10day initial response deadline as of the date they submitted the slihegurvey instrument also invited
narrative comment so that an agency could elaborate or further expldata if it wished talo so. We have taken

into account any such relevant explanations that were provided in making our determination as to internal
inconsistenciesThe survey instruments are providedtimpendix B
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make changes accordinglyzor example, MSP had at first reported highly inconsistent numbers
but, after discussing their data with us, provided consistent and reliable data for alldtalels.
agencies were not responsive to our attempts at clamfiicati only provided corrected datao

late tobe incorporated o our Preliminary Findings.

We also recognize that becawsgencies were not expedino report this level of PIA
caseload detail until notified of this project in May 20ft8ey may nothave been tracking the
requested fieldNonetheless, to the extent that most of what we asked for could be considered
basic metrics of PIA performanca, e.g, timelinessof responsesnd imposition of fees we
think the lack of tracking igself an informative finding.

2Reporting Agenciesd6 PI A _Casel oads

The survey data reflectsahthePIA caseloads among t PIA Requests Received by
reporting agencies duringfY2019 varied considerably For|  Agency (FY2019) Figure 7
examplethe number of requests per agency ranges from 0 (M

to 3,424 (MDE)* with threeagencied MDE, MSP and MDO® ng 344
receiving 6,919, or 77%, of the 8,85&al PIA requests received MDOT 1036 2409
all reporting agenciesSeeFigure 7. MDH 604
: . DUR = 286
This data also reflects that most of the reporting age|  ppses w 223
have a light to moderate caseloadth some agenes reporting 05 = 187

what might be described asd® minimisnumber of request]  VSDE = 184
Specifically, twelve agencies reported having fewer than 40 DNR & 141
. . . DGS 1 65
requests duringrY2019 andfive reported having fewer than te MDA 1 58
An additionalsevenagencies reported receiving Wween 50 an DHCD 1 38

300 request® DHS 1 37
DBM 1 30

We note, anecdotally, that many agencies at both the| Planning 1 25
and local levels report a significant increase in PIA requed “mmerce 17
recent yearsOur survey did not request comparative data from D[;JI? ﬂ
years, but thisrendseems likelydue to the increasing prevalerl iy 3
of electronic records and the relative ease of making record re Aging

via email and/or website. "“&EQ@

Still, it is worth noting that mangeporting agencies do n| ~ Mbob
have a voluminous PIA caseload, and this variation likely 0 1000 2,000 3,000 4,000
acrossother State and local agenciddoreover, based on all dare
available to us, there does not appear tasignificantrelationshipgbetween caseload volume and
performance deficiencies, such as timelin#sgsponse.

(== SRR VSR ¥ |

42 MDE explains that its total number may even be understated, given that its tracking software aggregates multiple
requests from the same requestor.

“We are including DHSO6s t odeddataonly forehe final soniogthsEf201t agency
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The disparitybetweenagencycaseload suggest that improvements in performance will
come from measures targeted to agesyycific problem areas, sy or processegather than
from any 0 o approash witterespect &iaffing prdcessesr infrastructure Rather,
agencies with light to moderate caseloads can look to systems usgthdswith heavier
caseloads, build on what works well, and learn from agencies with expertise in handling certain
types of data and reads, such as large data s&é& discuss somgeneally-beneficial practices
in ourrecommendationsectionbelow.

Response Time: Initial Response
within 10 Business Days of
Receipt Figure8

3.Timdliness of PIA Resonss

Under the PIA, an agency ha8 business days in which
to send an initial response to a requéfsthe response is nof Mﬁifgigg o
finalized at -dtahyaponseemusteprovide th{ woorom):- °
requestor with certain information, such as the reason for| MpH(€04*

. . A DLLR(286)** 90%
delay and an estimate of fees, if aryn agency has 30 calendg .. ;.-

days in which to send the final response, which can be exte 505(187) 99%
by consent of the requestor. MSDE(184)"*
DNR(141)**
We askedagencies to report the number of initig hfgi{‘g;
responses sent within 10 dagee Figure 8andthe number of DHCD(38) 92%
final responses issued withand outside30 days see Figures 9 DHS(37) 100%

and10, below Five of the six highest volume agenci@shose Pla[:]iﬂ‘;‘(gg

with more than 200 requissin FY 2019 either did not track| commerce(17
one or both of these metrics, or were unable to provide consi DIs(14 100%

datafor one or both metrics borT(13 100%

) 100%
)
)
)
Military(8) 100%
)
)
)
)

100%

In fact, only nine agencies tracked and providg -5 Lo
consistent data regarding their compliance with both theéal0 MHEC(2 100%
and 30day deadlines, and sevehthose were agencies with th MDOD(0) | 0%
smallest caseloadse., fewer thand0 requests during X019 0%  50%  100%  150%

See Figures, 9,and10. That said, fourof the agencies with™ Did ot track this metrid * Dat
caseloads higher than 200 in FY 2019 resbgending more 'imnec;n;ﬁcinco'i;?;gﬁ ala was
than 80% ofinal responses within 30 daySee Figure 9elow Y
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The Ombudsman regularly receives complaints alomgf overdu@ndmissing responses
in which the agency has not sent even an initial response within 30 dgse n an agenc.y
response is missingr long overdue, it frequently indicatethercompliance issuesn fact, the
internal inconsistencies present in the reporting agentie s u r vtegetherdwith she
Ombudsmanods e x ghatmany genockesare aot ayleneatelyacking PIA rejuests
leading to tardy responses asttler compliance issue$hus,in order for agencies to fully comply
with the P1AS including its deadlings it is essentiato accurately track all PIA reque$tem the
time they are received though the time a fieajpionse is sent.

Response Time: Final Response Response Time: Final Response
within 30 Days of Receipt Figure9 outside 30 Days of Receipt Figurel0

MDE(3424) meessssssssss 8§99%

MDE(3424) mmmm 3%
MSP(2459) meeeessss——— 3%

MSP(2459) mmm 7%

MDOT(1036)** MDOT(1036)**
MDH(604)** MDH(604)**

DLLR(286) messss—s 34% DLLR(286) e 14%
DPSCS(223) meessssssssss 359% DPSCS(223) e 15%
SOS(187)** 505(187)**

MSDE(184)** MSDE(184)* *
DNR(141)** DNR(141)**
DGS(65) mee———— 50% DGS(65) e 14%

MDA(58)** MDA(58)**

DHCD(38)** DHCD(38)**
DHS(37) messssm 43% DHS(37) ms—— 57%

DBM(30)* DBM(30)*

Planning(25)** Planning(25)**
Commerce(17) e 100% Commerce(17) 0%

DJs(14)** DJS(14)**

DOIT(13) e 100% DOM(13) = 0%
Military(8)  meeessssss——— 100% Military(8) = 0%

Aging(5) meeeee——— 100% Aging(5) = 0%
Veterans(3) meeeesssssssss 100% Veterans(3) = 0%

MHEC(2) s 100% MHEC(2) 0%

MDOD(0) | 0% MDOD(0) 0%

0% 50% 100% 150% 0% 10% 20% 30% 40% 50% 60%

* Did not track this metric| **Data was internally inconsista.

4. Disposition of PIA Requests

We asked the reporting agencies a number of questions pertaining to the dispoditiens of
PIA requests they receivedhe data suggests that agencies often receive requests for records of
which they are nahe custodian, or for which they do not have any responsive matégeacies
also frequently respond to requests byldising all responsive records. véall, the reporting
agencies responded to more than 3% eircumulativePIA requests with filidisclosure of the
requested record.

At the same time, many agencies report withholding some or all of the requested record in
a significant number of cases. This occurs w
exemptions.Depending on the matal requested, the PIA magquirean agency to withhold all
or part of the record, or it mgyermit on a discretionary basis, an agency to withhold all or part
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of a record. Figures 11and12, below,indicatethat most agencies relatively rarely withhtthe

entire requested record; MDOT is an outlier here, reporting that it denied the entire record in 38%
of its responses. Many more agencies withhold a part of the requested record in a significant
percentage of their responsdér example, DNR partiallwithheld the requested record in more

than half of its responses, atwlelve agencies provided partial denials in 18% to 46% of their
responses.

Exemptions: Partial Denial Figure 11

MDE(3424)*
MSP(2459)
MDOT(1036)
MDH(604)
DLLR(286)
DPSCS(223)
S0S(187)
MSDE(184)
DNR(141)
DGS(65)
MDA(58)
DHCD(38)
DHS(37)
DBM(30)*
Planning(25)
Commerce(17)
DJS(14)
DolT(13)
Military(8)**
Aging(5)
Veterans(3)
MHEC(2)
MDOD(0)

1 1%

——— 21%

6%

1%
— 19%
= A%

s 11%

— 5504

) 89,

== 5%

—— 37 %,

—— ) 7%

s 20%

s 18%

s 43%,

s 239%,

s 20%

s 33%

0%

0% 20%

40%

60%

Exemptions: Full Denial Figure12

MDE(3424)*
MSP(2459)
MDOT(1036)
MDH(604)
DLLR(286
DPSCS(223

MSDE(184
DNR(141
DGS(65)
MDA(58)
DHCD(38)
DHS(37)
DBM(30)*

0%
0%

Planning(25) = 0%

Commerce(17

DolT(13
Military(8)**
Aging(5)
Veterans(3)
MHEC(2)
MDOD(0)

0%

* Did not track this metric| **Data was internally inconsistent.

An

agencyo6s
is a consant source of disputeSi nc e

application

t he

)
DIS(14) 0%
)

0%

0%

0%
0%
0%
0%

5%
e 3 8%,
3%
) n 1%
) 8%
505(187) 0%
)
)

5%

10%

of

Ombuds manos

20%

e 12%
= 3%
1%

30% 40%

exemptions to ei
program be

of all mediations have involved these kinds of issuBEse resolution of many exemptidrased
disputes turns on a legal question and/or a review of the record at ismsess the applicability
of the daimed exemption or exemptionglthough the Ombudsman is often successful on this
front, many of these disput@&sabout hald remain unresolved after mediation amduld benefit
from our recommendation for a Board with comipensive jurisdiction teeview and issue a
binding decision on the matter
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5. PIA Fees

We asked the reporting agencies to provide the number of PIA requests forabieh
was chargedsee Figures 1and 14, below, the numberof requests for wich a feewaiver was
requestegdsee Figure 15below,and thenumberfor which a fe waiver was grantedgeeFigure
16, below

The data suggesthat most PIA requests are handled by agencies without \ées
interpret ths categoryto includerequestshat wee deniedge.g., becausene or more exemptions
applied,those wher@o responsive recordxisted andthose which were handled in twours or
less. This category also may include some matters that were technically eligilsléemrbut in
which no feewas chargedior some reasqre.g, because the charges wele minimis were not
accurately documentedr were otherwise waived

Requests for which Fee was Requests for which No Fee was
Charged Figurel3 Charged Figure1l4
MDE(3424) m 1% MDE(3424) me——— 99%
MSP(2459) mmmm 5% MSP(2459) s 93%
MDOT(1036)* MDOT(1036)*
MDH(604)** MDH(604)*#*
DLLR(286) s 6% DLLR(286) mo— 9%
DPSCS(223) me—— 5% DPSCS(223) s 85%
S0S(187) s 1)% SOS(187) e——— 337
MSDE(184) messm 6% MSDE(184) m—— 3%
DNR(141) msm 4% DNR(141) e 0%
DGS(65) m———— 17% DGS(65) m——— 33%
MDA(58)** MDA(58)**
DHCD(38)** DHCD(38)**
DHS(37) =o— g DHS(37) s 92%
DBM(30)* DBM(30)*
Planning(25) m—— 17 Planning(25) ms— 849
Commerce(17) 0% Commerce(17) — 100%
DJS(14) | 0% DIS(14) =—— ]00%
DOIT(13) ——— ]15% DOIT(13) =—— 359,
Military(8)** Military(8)**
Aging(5) | 0% Aging(5) m— 0%
Veterans(3)** Veterans(3)**
MHEC(2) = 0% MHEC(2) w1 00%
MDOD(0) = 0% MDOD(0) = 0%
0% 5% 10% 15% 20% 0% S0% 100%  150%

*  Did not track this metric. | ** Data was internally inconsistent

With regard to fee waivers, as reflectedables 15and16, below, it appeas waiversare
requested in a relatively srhalercentage athe reportingagencie8total caseloas] subject to a
few exceptions. The outliers are DNR and DJS, in which a waiver was requested in 72% and
100% of their requests, respective[PNR did not grant any ahosewaiver requests, while DJS
granted all of themOverall eightof thethirteenagencies thateceived waiver requests granted
at least half of th@. The notable exceptions are the tagencies with thiargestcaseloads
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MDE and MSB which granted a relatively small percergagf theirwaiver requests
4% and 10%, respectivelyThe only other agency reporting more than 1,000 PIA reqhests
MDOTOA did not track or report any fee data.

Fee Waivers Granted as % of
Waivers Requested Figurel6

Fee Waivers Requested as % of
Total PIA Requests Figurel5

MDE(3424)

1%

MDE(3424) 1 4%
MSP(2459) | 2% MSP(2459) m 10%
MDOT(1036)* MDOT(1036)*
MDH(604) 1 1% MDH(604) —— 33%
DLLR(286)* DLLR(286)*
DPSCS(223) 4% DPSCS(223) s 50%
S0S(187) 0% S0S(187) | 0%
MSDE(184) ® 5% MSDE(184) e 100%
DNR(141) e 7% DNR(141) = 0%
DGS(65) W 6% DGS(65) m— 509%
MDA(58) 1 3% MDA(58) mms 50%
DHCD(38) mmmm 26% DHCD(38) ms 50%
DHS(37) mmmm 27% DHS(37) = 10%
DBM(30)* DBM(30)*
Planning(25) 1 4% Planning(25) @ 0%
Commerce(17) s 35% Commerce(17) e 100%
DI5(14) meee———— 100% DIS(14) m—— (0%
DOIT(13) = 0% DOIT(13) = 0%
Military(8) | 0% Military(8) = 0%
Aging(5) 0% Aging(5) = 0%
Veterans(3) 0% Veterans(3) 0%
MHEC(2) = 0% MHEC(2) 0%
MDOD(0) | 0% MDOD(0) 0%
0%  50%  100%  150% 0%  50%  100%  150%

*  Did not trackthis metric. | ** Data was internally inconsistent

Fee disputes are presémta consi stent percentage of the
Ombudsmarhas concluded a total of 800 mediations involving State and local agencies as of
September 30, 2019. Approximately 6% of these mediatia®ut 5@ have involved the denial
of a fee waiver request, and another®% about 78 have involved digutes over th amount
of a fee. In other words, the Ombudsman has received more than 128l&ed disputes in the
42 months of operation through September 30, 2019.

During a roughly comparable periodhetBoardd which has jurisdictioronly over fees
greater than $), but not ovelesser fees diee waiver§ has received relatively few complaints
thatfall within its jurisdiction, issuing only 22 opinionDuring thesame timejt has received

more than 15 complaints about aim additigretoothgr 6 s d er
complaints about PIA disputekat are not within its jurisdictionThe disparity between the
Ombuds mamé&lsatfeede casel oad and the Boarrelabed s ugg

disputes involve fees less than $350 andierdenial of fee waiver requests, neither of wigich
within the Boardds jurisdiction.

Based orthis datawe beliee that any enhanced PIA dispuésolution mechanism must
have the authority t@address more fedisputes in a meaningful wayWith regad to the fee
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thresholdthat is eligible for Board revievwe believe the Legislature shoulgduceit to $20Q

and our proposed amendmergfiect this recommendatiorSeeAppendix E With regard to fee
waivers, our recommendation for vesting the Board with comprehensive jurisdictamdes
jurisdiction to revieWw SasgdppendreEncyods deni al of

B. Compliance Monitoring: Feasibility of Agency SelfReporting

I n addition to analyzing the reporting age
to give us their views on the feasibilit@aseload tracking and periodic sedportingof that data.
Most agencies reported that it is feasible to periodically report data on their PIA caseload, and
manyd particularly those receiving a sizeable volume of reqgdestport that they already track
some or all of the data requested in the sufvefgencies receiving a relatively small volume of
requests also generally reported either a current ability to track aincepelt, or expressed a
willingness to consider doing $6.0nly two agencies expssed the view that setporting is not

“In our combined experience, we believe that agenciesb
default unwillingness to grant fee waivers leads to the roditia¢her than discretionadydenial of many waiver

requests.For example, in instances where a requestor provides an affidavit of indigemdgh is the most specific

statutory criteria for granting a waiveseeGP § 4206(e)(2P many agencies nonetheless routinely deny the request.

In some of these cases, it is clear the agency misunderstands the affidavit pr@espa.g PIACB Opinion 1908
(explaining that the wording of the Pl AG0s fee waiver p
basisofanaffidavib f i ndi gency al one, 0 without considering other
to reconsider the waiver request to the extent that it misconstrued the waiver provision).

45 Agencies reporting an ability to track and report PIA ditaluding those that already do so internally, include
MDE(using tracking database and software; currently rerfg
Res ul t s 0MSP (correrglys sajntains PIA log; periodic sadf/aluations conductedylpersonnel in Central
Records)MDOT (reports and verifies open requests daily; runs reports for senior leadership, official custodians, and

PIA staff as neededMDH (PIA coordinator provides quarterly reports to Secretary and senior staff and medys week

to review MDH tracking | og and discuss any overdue r e
generate reports that identify different categories of éaseg, overdue, pending, or completednd statistics that

will be viewed on intamal dashboard by senior leadership and all PIA officdi§DE (maintains database of all

outstanding and completed requests which is regularly reviewed for accuracy and completién)performs seH

evaluation of caseload based upon spreadsheets mathtay agency counsePPSCS(has tracking systempNR

(self-report feasible on annual basBYGS (self-report feasible)MDA (report on annual basis feasible; would develop

its own internal survey and have each unit report responses and discussatestaff meeting)DHCD (agency

counsel maintains excel spreadsheet/log of PIA requests and their dispositions; tracks deadlines and whether estimated
fees are paid)and DHS (self-report feasible for 2019 going forward using PIA web portal which tree§jgests

submitted via the portal).

46 Agencies receiving comparatively few PIA requests that expressed one of these views DiSu@kd not

previously maintain log or database, but, as of December 1, 2019, is implementingalldateon system thawill

track future PIA requests and respons¥gterans (does not maintain electronic log or database; receives very few
requests)MHEC (maintains electronic log of PIA requests, and in process of creating comprehensive internal PIA
policy/procedures doenent for staff to ensure process carried out efficienf\gM (receives moderate number of

requests, and should be able to conduct internaleselfal uati on wusing new fiGoogl e Sh
Planning (self-reporting feasible; has no databasé,haintains searchable electronic records on all PIA requests and
dispositions);Commerce (feasible to periodically perform sedfvaluations) Military (probably can perform self

evaluation, but needs more guidance from OAG as to how/what to evahraté&)ging (yes; low volume).
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feasible, or otherwise objected to the idé&nd one agendy MDOD& which reported receiving
no PIA requests at all during the reporting p

We believe that a similar pattelikely exists among State and local agencies not included
in our survey. That is, agencies with a significant volume of PIA requests are likely already
tracking and logging at least some data, while those with a model& minims volume of
requestsisould be able to implement a basic tracking and reporting system without any investment
in new software, iflastructure, or staff. We assume that agenciesth heavy PIA caseloads
already trackheir PIAdatato some degree aecessary to manage theisebad.

Werecommendhat in order to obtaianiform, consistent, and reliablgormationon PIA
caseloads and dispositiotise Legislatureshould specifghe dataagencies must track and report,
and require agencies to publish this data periodicalth@nwebsites to the extent feasibf&ome
of the benefits of uniform, consistent tracking and reporting include:

1 Lkel y r e du c tmatersi.ei,mattefislhlwhiah the first response to a PIA request
is issued after the 30 day deadline has rexpi currently, this category of disputes
comprises about 20% of the Ombudsmands cas

1 Informed assessments of the need for additional-reléed resources, including
personnel, fundingand software systemsiot all agencies have this need, and only
systematic data will facilitate informed decisions about those that do.

T I'denti fication of fApeer o6 agencies in terms
meaningful information and tips about procedures, software, and other technologies that
improve PIA performance.

1 Enhanced transparency with respect to PIA cass|odidpositions, fees, and nefmxt
future changes to existing law.

C. Other Recommendations and Agency Needs

1. PIA Performance

In addition to asking the reporting agencies about PIA cadelad procedures, we asked
about practices and needs that are closely connected to their capacity to regularly comply with the
PIA. For example, we asked questions about records retention and management, proactive records
disclosure practices, participat in PIA and records management training, use of PIA tracking
systemssoftware to retrieve and redact electronic records, and policies and procedurddaelate
maintenance and retrievaf public records that may reside on remote or mobile devicas; or
social media platforms.

The agency responses are availaiiietheO mb u d s ma n das thewaldwsg linke
Reporting Agen espensed Mapyagencies seport that théy need additional
resources, such as more staff, funding, tregniand/or technologiésincluding software ad
additional software licensé& to move forward in some or all of these areAad while there is a

47 These agenciese DOIT (would take extra time and resources that are not necessary for the Department to follow
PlA requirements); anBOSfph ot f easi bl e; there is only one eiteg,|l oyee w
and she has other duties, t00).
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great eal of variability in agency caseloads and response capacities, we believe the following
general practices woukhhance agency efficiency and performance.

1 Maximizing proactive disclosure tools and methodsThese methods include measures
as simple as maiaining a current list of readily available documents, publishing such a
|l ist on the agencyob6s website, or publishir
website or other central repositd#y.

For exampl e, Howar d Count ¥ orpPcerylinstitutedSan h o o |
online initiativeof tracking and monitoring PIA requests and proatyidesclosingpublic
recorag*° The online systerwas created imouse from scratch at a low development cost

by the HCPSS Communications Divisjan consultéion with its PIA Representatiye
following study of similar systemsThe HCPSSystem allows the public to submit PIA
requests through an online form, @odollow the status of their requests as HCPSS works

to respond. The system also makes summdoynration regarding each submitted PIA
requestavailable for public inspection, along with responsive documents previously
provided to requestors.

1 Training and professionalizing the PIA front-line. Many agencies are meeting PIA
obligations with stafivho are not solely akcated to the PIA. Althougthis practice is
undoubtedly adequate for agencies with a loweminims volume of requests, agencies
with consistently larg& or steadily increasirfy volumes of PIA requests need trained
staff that are ither solely or primarily dedated to handling PIA matters.

One reporting agency with a high volume of requests indicated that the reclassification of
PlA-related positions, together with increased salaries, is needed to maintain and improve
the handing of its PIA caseload.This observationis consistent with the approach and
recommendations of the FOIA Advisory Committee fecruitingtalent and developing
career models for information management professiosds=OIA Advisory Committee
20162018 Final Repoat 141 15 (discussing bringing in talent and building a career path).

% See,e.gPDpen Matters: Thefi Ormbadtsimaen 6Bi Bd lomgs ur ed Slatvées tThH ane
Lawo ( J a nu ar ysea&@Repartddlti®e)Archivist of the United States: Freedom of Information Act Federal

Advisory Gommittee, Final Report and Recommendations, 280 Committee Terrat 1824 (April 17, 2018)

(AFOI A Advi sor y2Clo8mmkitn ®&le ROAGrt 0) (di scussing recomme
disclosure).

“SeeOpen Matters: The Ombudsmands BIlidrgnspam@gyilAPuliiechnol ogy
School® (September 26, 2018).

®The HCPSSd PI A Representative explains that,

[a] key benefit is that we are able t@ke more public records readily available online. Many times,

the same information is sought by different requestors, which they can find through tkHa built

search feature. In this way, we are using technology to help meet the intent of the PIAde prov

records with the | east c olwthforeeasd of gublic acgess andlifot 6 s an i nv
use internally to track custodians of records, identify keywords to find trends in requests, and

monitor timeliness of responses.

Page B4 Final Report on the PIA


https://www.archives.gov/files/final-report-and-recommendations-of-2016-2018-foia-advisory-committee.pdf
https://www.archives.gov/files/final-report-and-recommendations-of-2016-2018-foia-advisory-committee.pdf
https://news.maryland.gov/mpiaombuds/2019/01/28/proactive-disclosure-saves-time-and-money-and-its-the-law/
https://news.maryland.gov/mpiaombuds/2019/01/28/proactive-disclosure-saves-time-and-money-and-its-the-law/
https://www.archives.gov/files/final-report-and-recommendations-of-2016-2018-foia-advisory-committee.pdf
https://www.archives.gov/files/final-report-and-recommendations-of-2016-2018-foia-advisory-committee.pdf
https://news.maryland.gov/mpiaombuds/2018/09/26/pts-hcpss/
https://news.maryland.gov/mpiaombuds/2018/09/26/pts-hcpss/

T

gua

Changingagency culture and messagupfrom the top. Several of the reporting agencies
explained the ways in which the Secretary and senior staff collaborate wittirieoRti A
coordinators in the process of handling PIA requests and prob&sd®otnote %, herein.

In our experience, ken Secretaries and senior management are involved in the PIA
process, and emphasize the importance of PIA dukeg.,that compliance is not optional

but mandatory, and that PIA compliance 1is
missior® staff & all levels take notice and comply. We know of instances in which these
types of efforts and initiatives have turned difficult situations into occasions for meaningful
improvement.

Tracking and managng PIA reguestsinternally. We believe interal PIA tracking is
critically i mportant to an agencyo6s over al
the lorg run. Many of the reportinggencies have described in detail the steps they are
taking to more effectively trackponitor, and troubleshodt he agencyds respo
from start to finish.See footnotes 4 and 4%, herein®!

Leveraging technology With the accelerating pace ofgevernment initiatives and the
proliferation of electronic records and communications at all governmentés lend

across all platforms, finding and utilizing technologies that assist in the retention,
maintenance, and retrieval of electronic records continues to be critically important for
efficiency and transparencyn general, the reporting agencies indéicthiat there is a great

deal of need in this arena; some agencies have little experience with specialized software
or other technologies in this context, and others have more substantial experience. Large
volume email retrieval, in particular, is consigtgndentified as problematic, and many
agencies seek additional relevant training or technology.

The above general practices highlight the ways in which some State and local agencies are
usng technology to improve their PIA procedsor additional perspectiv&on this topic,

see FOIA Advisory Committee 203-2018 Final Reportat 1618, and Office of
Government Information Services (OGIS) Assessment. Leveraging Technology to
Improve Freedom ofiformation Act (FOIA) Searchgduly 31, 2013

2. RecorddVlanagement Practices

I n addition to questions about the report
|l itative questions about the agenciesbd oth

staffing, training, proactive disclosure, and use oht®logy. These areas bear directly on an

age

ncybés efficiency and its ability to fully

51 For additionaexamples of tracking and monitoring intfiees undertaken by othetee and local agenciesee

Open
Portab
PIAO

Matter s: Th,&PIOmthuobgy Mautiodss MaBylaral ¢hsuranc Ad mi ni st r ati onods
(Novembend n2ibyvaz0 &) ;Apfproach to Case Management Aid
( Mar ch 2 9PJATEOndI@Y Soluteoms:dHCASSTransparency in Public School€see als¢-OIA

Advisory Committee 2012018 Final Reporat 17, 2621 (containingletailed recommendations regarding tracking

systems and FOIA Log recommendatipns
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For example, because the PIA is essentially concerned with access to public records with
the least cost and delay, effective recordanagement practic@sincluding maintenance,
retention, retrieval, and destructirare essential to a reliable and efficient PIA process.

Confidence in these records management practices, or the lack thereof, inform all aspects
of the PIA, from the searchnd retrieval process, to fees and disputghough our mandate in
this report does not include a deep analysis of records management processes, or the need for
related enforcement and compliance mechanisms, we do note the crucial connection between
recads management and the PIA. Some of the findings that emerged from this portion of our
survey include:

1 There is widediversity inthe reportinga genci e s 0 with@mdpEdmpetemae e
records management practiéesome agenciegeportednot knowng wheter they had
retentionschedules on filat all, while othersreported ugo-date schedules for all units
within thedepartment.

1 As a general matteh¢ agencies with theost voluminou®lA caseload seem to have the
best handle on records managementtmee andthe most robust records management
programs.

1 However even agencies with largedPlA caseloads and robust records management
programs do not appear to have comprehensive or integrated records management plans
aaoss all mediums, platforms, devices, such as phones, email, and social méttiaper
implementation of the PIA requires this kind of integration for purposes of effective search,
retrieval, and production of records.

1 Agenciesunderutilizetools of proactiverecordsdisclosuresuch asmaintaining liss of
readily available documentthat areable to be provided immediately withordview,
publishingsuch documents or links to them onéhg e n ¢ y 0 0r pubéshirsgirecoeds
that have already been disclosed under the PIA, especlahethiere is widespread public
interestand/or the agency l&ely to receive multiple requests for the same documents.

1 Many agencies reported they would benefit from additional PIA and/or records management
trainings and other resourcedaryland StateArchives and the Department of General
Servicesjointly conducted foufi Recor d Management 1010 trai
during 2019, which wreattended by representativefsmany of the reporting agencies and
others. lIfthere is sufficient interestye would like to explore the possibility of conducting
joint PIA and records management trainings in the future.

1 As most agencies transition to primarily electronic records and communications, their
records management practices and retrieval and disclogit®ds have not kept up with
these technologies, which has complicated PIA processes and disputes.

1 Thereis aneed for agencies to develop and/or integita@ policieson the usef remote
and mobile devices as well as social media with recordatreh and PIA requirements. In
general,public records, including those on remote or mobile desvared potentially on
social media platformsnustbe retained in accordance with records retention requirements
andmust beaccessible in accordance wRIhA requirements.

1 Although we did not collect similar data at the local government level, we suspect the trends
are similar.
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IV. Public Comments

We conducted extensive outreach for comments during the course of our work on this
projed. In this section, weidcussthe comments we received that are specifically directed to
have a bearing on osecommendations in this repoithe full text of these and other comments
we received are included Appendix F

A. Comments from the Office of the Attorney Generdatrick Hughes, Chief Counsel,
Opinions and Advice (Deember 6, 2019)

Comment filn general . . . our Office agrees that some sb’>panded jurisidtion for the
PIACBIs an avenue that is at least worth exploring, particularly if the proposal would retain
the incentive for parties to participate in informal mediation with the Ombudsman before
seeking review from the PIAGB

ResponséeNe are unsurelwat 1 s meant by Aretain[ing] the
ininformalmel i at i on wi t h Aslw@lined above,dhereia currealityle or no

incentive for both parties tmeaningfullyparicipate becausthere ardew consequence®f

not participating and cooperating with the Ombudsman.the contrary, we believe that the

only way to truly incentivize parties to participate in informal mediation with the Ombudsman

is to have a reviewnd decisionaiedanism built in to the procesOnly when parties know

that theymayface a binding resolution in the evehat mediation with the Ombudsman does

not resolve the mattewill they approach the mediation process in a way that maximizes its
benefits.

Comment iWe continue to have cogrms . . . about the potential workload of a PIA®Eh
expanded jurisdiction and about whether anwalunteer board could handle a caseload that
would increase significantly in both volume and in legal compléxity.

ResponseThis comment appearstoste f r om t he mi st aken assumpti
government boards and commissidrer many other kinds of appointed boarfts that

matte® are other than volunteeFive of the seven state modele examined Connecticut,

lowa, Mississippi, New Jeey, and Uta8 utilize appointed boards, commissions, or councils,

and, as far as we can tell, none of those membersidra palary for their serviceg\t most,

a member may be reimbursed for expe@sas is the case with the PIAGBand receive a per
diempayment for the time they attend meetings of the body, which is usually only once per
month.See, e.g New Jersey Statutes Annotated, 477(A).

In all cased including the PIACB® most of the dayo-day work of the body, including
complaint intake, mediatn functions, legal researclnd opinion draftings handled by
professional paid staff. We acknowledge that the workload of Board staff will increase if its
jurisdiction is expanded as we recommend, and that is why we are also recommending an
addition d two full time staff, including at least one additional attorney.

Comment fAlthough the preliminary findings estimate that the PIAG@&uld be asked to
handle approximately 61 matters per year, that figure appears to assume that the number of
requests fomediation will remain the same, even though the Ombudsman would be the first
step in a process by which the requester could get a binding resolution from the. PFACB
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our view, it is highly likely that more requesters would seek to take advantage of th
Ombudsman's services once that route becomes the gateway to a binding administrative
proceeding

ResponseThis comment implicitly assumes one of two things with regard to the total number
of PIA disputes in Maryland: either 1) the total number of &Bputes will somehow increase

once the Board has comprehensive jurisdiction, or 2) there are currently many PIA disputes
that are not going to the Ombudsman, but that will go to the OmbudktharBoards vested

with comprehensive jurisdiction. The @Ahas not offered any support for either assumption,
beyond speculation.

Our caseload projections for a hypothetical Board with comprehensive jurisdiction are based

on real data from the Ombuds naanansbermf@dpues t h an
received by the Ombudsman are remarkably consistent ea¢h g@amd 200 on averagédt.

is unclear to us why this consistent number would suddenly and dramatically increase just
because the Ombudsman becomes & hpr dga¢ecdiway. @

The Ombudsman is currently the only extrajudicial dispas®lution option for most types of

PIA disputes, and wielievemost parties with substantive disputes who are not willing or are

unable to pursue judicial remedies would at leastae mpt medi ati on wi th t
Office. In the alternative, if it is true that parties with substantive disputes are not currently
coming to the Ombudsman, but would do so if the Board receives expandddijion, then

that supports awconclusionthat there is real need for an expanded dispegelution process

with a binding reviewanddecisionabption. See als@ur discussion of factors influencing the
Boardodés projected casel oa tbotrmtedd7andBA8echer€mb u d s ma n

At the very least, even if we are underestimating the need for an expanded Board option, that
is not a reason to deny a clearly needed re
can be examined and reported in the future as the reality becomes cleanyauttitional

resources, if necessary, can then be based on concrete operations, not spgculation.

Comment ff{M]ost agencies in other states that resolve public records disputes have large
caseloads. That is true both for states with populations latger Maryland's and those with
populations much smaller than Maryland's. . . . Although these statistics do not enable us to
predict caseloads in Maryland with any certainty or precision, they do show that large
numbers of requesters in other states aregitheir states' extrgudicial enforcement options,

and there is no reason to think that large numbers of requesters in Maryland would not do the
samed

Response It is impossible to pinpoint the various contingencies, contexts, histories, and
structureghat result in the wide caseload range of the other open records omcesignal
bodies we examined. State population is clearly not the only &a€onnecticut, for instance,

52|t is ourrecommendation thahe Boardcontinue to report annually on its caseload, dispositod, need for any

additional resourcedf future caseloads warrant it, we believe it might be worth exploring the possibility of amending

the PIA to allow the Board to refsomedisputes to the fiilce of Administrative Hearings, particularly thodetare
factually complex or might benefit from that Officebs |
handle adjudicatory cases referred by the Board, and that such could be accomplished with appropriate amendments

to the PIA.
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received over 750 complaints in 2018, while lowa, which has a sisidad wpulation,
received just over 120Moreover, the New Jersey Government Records Council, which is the
model closest to the one we recomntérial terms of single open records jurisdiction, board
structure, and staff sidehad a similar caseload to the Ombudsndas i n 201 8.

What we can say is that the best data we have available to project the caseload in Maryland is
the Ombudsmands own caseload data for the pa

our response above, t he Qimdhas leenaguité consistens e | 0 a
averaging around 200 matters per year, and we have no reason to believe that expanding the
Boardodés jurisdiction would result 1in a dr am:

on this point must stem either from the@sption that PIA disputes themselves will increase,

or that the Ombudsman has not been receiving humerous disputes solely because there is not
currently an enforcement option on the back end. We know of no support for either of these
assumptionsSee ale footnotes27 and 28herein.

Comment fEven if the PIACB caseload does not increase as much as we expect in raw
numbers, the caseload would undoubtedly increase in legal complexity. . . . As a result, on
those matters, the PIAGEould have to issu@brough, detailed, legally complicated opinions,
requiring far more time per case than the fee disputes that it currently adjudicates.

Response We agree that expanding the Boardds |
in more complex issues comingfbee the Board than the ones it currently handllesleed,

the need for such review is thasisfor our recommendation. That is one of the reasons we

are recommending at least one additional attorney for the Board. The OAG is responsible for
hiring theOmbudsman and the lawyers and other staff for the programs, all of whom to date

have been extremely experienced and capable professionals. There is no reason to believe that
the OAG would not be able to hire similarly wegllialified and competent attorreeio meet

any additional staffing that may be required.

Moreover, the Ombudsman already deals with complex legal issues, in which she is capably
assisted by the assistant attorney general who she shares with the Board. There is no reason to
believe that oe to two additional full time attorneys dedicated to the PIA dispagelution
process would not be able to handl Morebvere Boar
as discussed above, we anticipate the complex Board matters to be balanceditgr a si
number of more simple matters.

Ultimately, the prospect of complex matters coming before the Board is to be weftomed

will provide the Board with an opportunity to issue opinions on{éitplored exemptionand

other issusthat will sene as guidance for subsequent matters on the same or similar topics.
Such guidance is needed on many PIA exemptions that have not yet been thoroughly examined
in case law, and it will serve both to make subsequent matters easier to resolve, and to guide
PIA practitioners.

Comment i[l]f the intent is to grant the PIACBower to review disputed records in camera

to determine whether a particular exemption applies, the members might also have to sort
through piles of documents in rendering an opinion. Althaft is asking a lot of an all
volunteer board, particularly when only one member of the board is required to be a lawyer.
See GP §4A-02(a)(3)0
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ResponseAs a threshold matter, and to reiterate, the professional, paid staff members of the
Board wilt ypi cal ly be the ones doing the HAheavy
research, document review, and drafting in order to present the Board with a distilled and
concise version of the dispute and the issues that require a final decision. faigiigdion

of labor in every other open records board/commission model we examined. Moreover,
although other board/commission models we have examined do not require any members to

be an attorneysee, e.g New Jersey Statutes Annotated 4 #2,Ave beliee that requiring at

least two of the five PIACBnembers to be Maryland attorneys would be helpful, and have
included language to that effect in our draft amendmea&syppendix E

That said, we do expect that some PIA disputes coming before the Board will require a review
of the documents at issue in order to determine the application of claimed exemptions, and
have drafted a provision in the recoemded legislation to that effectSeeAppendix E

Indeed, the Ombudsman and her staff currently conduct such reviews when it is relevant and
when tle parties consent to the proce$xr the most part, these reviews have not been onerous
and have proven extremely fruitful.

Even when the documents at issue are voluminous, a thorough review need not always entalil
examining every page in order to detamenthe appropriateness of an exemption. For example,
depending on the circumstances, it may suffice for the Board to review a representative
sampling of documents, and/or a descriptive index of the documents and the exemptions
claimed. Courts often usedase methods of review in order to conserve judicial resources, and
we anticipate that in manyeh scenarios, the Board could as wélle have included language

to that effect in our draft ledetion. SeeAppendix E

Comment f{O]ne possibility would be to grant the PIA@RBpanded jurisdiction over some
but not all- PIA disputes that the Ombudsman is unable to resfdueh as disputes over
lower fee amounts or fee waivérs

Response We see | ittle wutility in expanding thi
For example, lowering the fee threshold for Board review might result in a few more fee
matters coming to the Board, but wouldl wothing for the many kinds of other PIA disputes

that are in need of resolution. Even the OA
such a proposalSee2 017 OAG Report at 12 (opining tha
jurisdiction by loweringh e f ee t hreshol d Awil|l i ncrease tf
but not meaningfully so06 and fAwould not en

opportunityimol aebhghoexpanding the Boardoés
would playa marginal role in PIA compliance and disptgsolution broadly.

As discussed in our report, the vast majority of PIA disputes are notléded, and many
disputes contaimultiple issueghat are intertwined. Only a comprehensive and accessible
PIA review anddispute resolution mechanism such as we recommend will be able to
meanngfully address th®IA disputes that cannot be resolved through mediation.

Comment f[A]nother option would be to place the PIAC&d the Open Meetings
Compliance Board ("OMCB"pgether under the umbrella of a single independent agency that
could provide joint staff and attorney support or even to merge the P&RGEOMCB into a
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single independent commission on open government (much like the Ethics Commission), with
designatedstaf and a genewoal counsel és office.

Response Most of the OAGOs c o npoout h®w exfaoding theour p
Boardos jurisdiction wildl resul t mightstraim i ncr
current resources.t is therefore somewhat surprising that the OAG suggasistingan

entirely new entity with staff and attorneys, which would undoubtedly require more resources

and institutional reorganization than we are recommending. Currently, the OAG provides staff

to the Ombdsman, the PIACB and t he Open Meetings ICompl i
certainly has the discretion to organize the staff that serve those entities smglex
administrativeunit, if it wishes.

We do not, however, see the ndgedreate any new office, agency, or othewenity. The
Ombudsman, PIACBand OMCB already exist as independent énftem one another and

from the OA@ and current internal measures are adequate to avoid conflicts of interest.
Moreover, we do not believe there is a high degree of potential synerggemetihie OMCB

and our recommended PIAGB warrant combining the two. Although both the PIA and the
Open Meetings Act broadly serve the objectives of transparent government, the compliance
and enforcement landscapes under the two laws are vastly diffdi@ever, the OMCB is
authorized only to issue advisory opinidnkkely because open meetings violations usually
involve events that have already happénedile we are recommending the PIACHRve
authority to review and issue binding opinions on live PBpudtes.

Comment ffW]e think that at least two additional attorneys would be necessary to meet the
increased needs of the Ombudsman and Pl&@&ir the proposal outlined in the preliminary
findingso

Response We do propose two additional staff, aade one of which should be an attorney.
The Board will be reporting annually and can make requests for additional staffing as
appropriate.

Comment ffW]e do not yet have a position about whether agencies should be affirmatively
required to track and regrt information about their caseloads. As your preliminary findings
point out, tracking may have many benefits in terms of evaluating PIA compliance and in
gauging the need of agencies for additional resources. For informational purposes, however,
we notethat, in at least some cases, a requirement to track and report PIA requests may slow
down an agency's response to requests. For example, agencies that frequently respond to oral
requests from members of the press or others may have to ask those requigsittheir
requests in writing so that they can be more easily tradked.

Response To the extenthat agenciesegularlyresponda oral requests for informatipthey

need not require the request reduced to writing in order to make a simple notation that a request
was received and a response providedr agencies that have rapid and efficient information
sharing practices, simple tracking still offers efficiencyéfés, such as providing useful data
about the frequency and types of requests received so as to better inform proactive disclosure
practices, andresuringinstitutional knowledge when staff turnover occufsd for agencies

that do not have such inforim@sponse practices, simple tracking can be expected to lead to
more efficient handling of PIA requests and reduced response tiMeseover, tracking
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would allow all agencies to present an accurate picture of PIA caseloads and demands
crucial componentof demonstrating responsive government and pinpointing need for
additional resources.

Comment fiWe agree wholeheartedly . . . that agencies need adequate funding to hire
personnel devoted, at least primarily if not solely, to the handling of PIA requliestbroader

point is that responding to PIA requests and doing so accurately and on time has costs, both
direct and indirect. . . . Irtonsidering possible amendments to the PIA, we thus urge that the
benefits of any proposed changes be balanced withdsis (including the hidden costs) of
compliance with those changes.

ResponseConsidering costs is important. However, the Legislature, by enacting the PIA, has
already mandated that agencies comply fully. It is up to agencies to make informed and well
justified budget requests for additional resources if needed to ensure their ability to comply
with their legal obligations. It may well be the case that agencies halitléetieed to pursue
additional resources for PIA compliance because there isntlymo real consequence for
failure to comply.

B. Commens from the Maryland, Delaware, and District of Columbia Press Association
(“ MDDC” ), Rerbexeacutiee Digentyr (December 6, 201p

Comment “We agree with many of the recommendationsradlin the report. However . .

. [i] tis important that disputes will noéquire mediation, although we agree that mediation
should always been offered as a first option. Our concern is that requiring a mediation may
slow down the process when it is omdahat a clear opinion by the PIAGB needed
(emphasis in original).

Response Our proposal requires a dispute to go to the Office of the Ombudsman as a first

step in a comprehensive extrajudicial PIA dispu®olution process for a number of reason

It allows the Ombudsman an opportunity to assess the issues presented, gatharpfollow
information if needed, and make a determination whether mediation will be appropriate. Our
experience suggests that f or tnformal pnacgseowili t y of
end up serving some useful ebe it in resolving some or all issues, or in distilling the central
unresolved issue or issues into a form most readily and efficiently able to be resolved by the
Board. Accordingly, we believe it is sential to the efficiency and effectiveness of the
program to require the Ombudsmands Office as

Your concern about delay is well taken, and we believe our proposed process will avoid
unnecessary delays to the extent possilffor examplef, after an initial consultation with

the parties, th®@mbudsmaroncludes she is unable to resolve the disputeyghieform the

partiesof that fact and provide them with information for filing a complaint with the Board.

In all cases, the Ombudsmamust make a determination within 90 days of receiving the
disput® absent consent to an extension from the pértasto whether the dispute has or has

not been resolved. The Ombudsmands det er mi
review, and theparties will be provided with information about filing a complaint. Our
proposed amendments include provisions to this efféeeAppendix E
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Comment. fiThe[Preliminary Finding$ report clearly lays out that the overall data provided
by the surveyed agencies was lacking, partly because the agencies were not expected to track

this data, and partly because PIA requests often take a back seattwaitherk i n t he age
purview. Reporting by the agencies would almost certainly result in more focus to the
di sposition of requests, and, as the report

is of particular concern for our members. We urge ©mbudsman to make agency reporting
a formal recommendatiod.

Response We are recommending that) order to obtain uniform, consistent, and reliable
information on PIA caseloads and dispositidhse,Legislaturshouldspecify the data agencies
must tack and report, and require them to publish this data periodically on their websites to
the extent feasibl&SeeSection 11I1B, above.

Comment “The Ombudsman is a neutral party who can mediate disputesnd this role

has been effective. We bebethat the report recommendations will provide the office with
more tools to encourage resolution of mediated cases by providing a fuller body of precedent
from the PIACBWe believe a modest annual report to the legislature from the Ombudsman,
identifyingcaseload and trends, would be helpful. On an informal basis, this already @ccurs.

Response Annually since the Ombudsmamrogram was created, the Ombudsman has
included an appendi x to t he Bolaveldtatisticsamtn ual R
her caseload and practices, including types of disputes, category of parties, and the extent of
outreach and training. The Ombudsman expects to continue this practicendtigpposed

to formalizing it in statute.

Comment fiThe Ombudwan could be more effective if custodians were more strongly
encouraged, or even required, to share the potentially responsive records with the Ombudsman
in the course of the mediation. Such records could be reviewed by the Ombudsman without
being disclose to the requester until/unless they are deemed public. This practice would help
provide context for the mediation discussion, and improve the quality of advice. If the public
body refused to provide information to the Ombudsman, she could send the tes@l#®
Compliance Board, who could then make a ruling and potentially compel the agency to release
the recordo

Response The Ombudsman from time to time has se
disputed records and provide hapinion as to the afipability of claimed exemptions;

generally, thigorocesshas beerruitful. However, wmder our recommendation for expanded

Board jurisdiction, the voluntary and informaditure of theOmbudsmaé grocess will not

change, and we believe it is importanpteserve thesaspectf the program.

The Board, instead, will have the authorityaiotain contested documents for review, or, in
appropriate cases, a descriptive index of those docunibigtauthority is more appropriate

in the quasijudicial stting in which the Board operatésn in the informal mediation process

Of course, it may be that parties are more willing to voluntarily allow the Ombudsman to
review and provide her opinion on contested documents when they are aware that such review
might be required by the Boart the extent the dispute is not resolved in mediation.
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Comment fiWe also believe that the Ombudsman would be able to pinpoint problems within
agencies more quickly if whistleblower protections were added to the PIA. Maag; tank

and file staffers may have information about recordkeeping and maintenance of public records
that would be useful to dispute resolution. Absent whistleblower protections, these staffers may
not come forward due to fear of retaliation, and thelgrcommunity suffers.

Response Whistleblower protections could be useful in the PIA context, to the extent that
suchprotections do not already apply. However, we have not reviewed the law in this area or
examined how such protections would begné¢ed and administered, and thus are not making
any recommendation on this subject.

Comment “Mar yl andds deadline of 30 days to fulf
country. At the federal level, the deadline is 20 days, and in Virginia, ehdlide is five
business days. We recommend that Max yl andds

Response Although considering changes to the statutcegponsaleadlines within the PIA

is outside the scope of our rep@$ such it suffices tosay that,t m t he Ombuds ma
experience, the statutory deadlines for respondind?lA requestsseem tohave little
connect i on vsiability, wilimynessgaedfoic motivationto comply with those
deadlines. Thus webelievethatshortening the deadlinetoae will have little impact o@an

agency that hadveen inattentive to its internal processes or has ymimitized PIA
compliance.

Likewise, shortening the deadlines does nothirtgetpan agency that is working good faith

to respond tca very hrge request, but Wwdh is unable to secure an extension from the
requestor What is needeth both of thes scenarios is not a truncatate sizefits-all response
deadline, buresolution by a decisional body that aply the facts to a particular eaand
order appropate relief. Our recommendation for a Board with comprehensive PIA
jurisdiction provides this option, and we believe such a remedy will go much farther in
resolving overall timeliness problems than changing the statutory deadlines.

Comment fiThe use of fee waivers is unclear based on the data provided by the interim
reportodés survey. I n our practical experienc
varying, and sometimes conflicting, approaches to determining whether a feea gaive

justified based on the public interest.

This inconsistency in the application of fee waivers across the state creates confusion and
mistrust among requestors. We believe that clarification of the standards for fee waivers is
important, andthefedeta government 6s FOI A standards requ
if disclosure is in the public interest should be applied. Fees and costs should not be a
prohibitive bar to the publicds abilinsy to m
in Marylando

Response Consideringchanges to the fee waiver provisions of the ,Rd# suchis ouside

the scope of our reporhNonetheless, we point out tBaeven under the current statéite
agencies must gi v e coalffidartefeindigendear to otheo puldlic r e qu e
interest factors, and must not deny a fee waiver request in an arbitrary or capricious manner.
Although federal FOIlArelated case law provides guidance on the types of public interest
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factors that should be considerealidow they should be weighed, similar guidance is lacking
in Maryland.

Our recommendation would vestthe PIAGB t h aut hor ity to review &
deny a fee waiver request, thus providing it with the opportunitgeteelop and provide
guidanceon therelevant factorsandto ensure that custodians are making the determination

on an individualized, cadey-case basis.

Comment fi Tiere are elements of the PIA that often require a balancing of privacy rights
against t he pniebestinthé recordselg out expereence, disciplinary records

of public employees where those records intersect with the public interest, confidential
financial information / trade secrets, provisions of the Agriculture Article, active investigation
exemptions, and discretionary deliberative exemptions are often used too broadly as a
deterrent to public access. We recommend amending the PIA and the Agriculture Article to
make it clearer that privacy, in all these contexts, is not an absolute consideratid that

the impact of disclosure must be balanced against the potential harm of withholding records
whose disclosure may be in the public interestWe believe the PIA should be amended to
require custodians to considéinose factors as part of eéir deliberation and articulate a
specific harm that would result frodisclosure, in addition to simply qualifying for these
specific exemptions.

Response As we discuss in Section.B.1, above( i The Pr obl em with the
t he Omb uedpemaceagescies all too often assdiscretionary exemptions with no

real analysis and balancing of the public interest factors they are required by law to consider.

We point out that GP 8§ 4343 permits a custodian @wp pl y one of tde Pl A
discretionary exemptionsnlyi f t hey bel i eve disclosure fiwo
interest. o | f the custodi ano8 eithepip tourcomt i on
through our recommesed Board processthe custodhn is required to articulate the reasons

for determiningthat the public interest in withholding the public record outweighs the
presumedpublic interes in disclosure A Board with comprehensive jurisdiction as we
recommend would be in a position, throughdégisions on such matters, to develop a body

of guidance that is current | ybothdscrktonargand or ma
mandatory

C. Joint Comments from the ACLU Maryland and the Public Justice Centdpseph
Spielberger, Public Poliy Counsel, ACLU of Maryland, and Debra Gardner, Legal
Director, Public Justice Center (December 6, 2019).

CommentiWe advocate to c¢hang-06@)tecgnipel agenciéssoh al | 6
complywith [the provisionthat permits custodians to waifees based upon an affidavit of
indigence]. Allowing agencies to routinely deny legitimate fee waiver requests sends the
message that poor Marylanders are entitled to only a limited measure of transparency,
whereas their wealthy counterparts can buy asd® more public information.

We also request more guidance for agencies administering public interest waivers. In our
experience requesting public interest waivers, there remains a great deal of confusion among
custodians regarding what is considdrto be in the public interest.
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Response As we noted inaresponseé o0 one of MD Dabdvs,considenmge nt s
changes to the fee waiver provisions of the PIA is outside the scope of ouragsoth
Nonetheless, we point out that our recoematation would vest the PIACBIth authority to
review an agencyo6s decision to deny a fee w
Board with the opportunity to develop and pi
indigence factor, and dhe other public interest factors for granting a fee waiver.

Comment i We agree t hat the $350 threshold to f:
jurisdiction for a dispute is too high and should be lowered. . . . Lowering the threshold will

bring more éer el at ed di sputes under the Boardods | L
treatment and transparency for requestors with limited méans.

ResponseOur proposed amendmetitst implement our recommendation for comprehensive
Board jurisdiction reducthe fee threshold to $20BeeAppendix E

Comments fiWe . . . urge that the Board be granted the authority to standardize duplication
costs for allgovernment entities based on actual costs of photocopy reprodaction.

Response This suggestion is not within the scope of our repsrsuch We note, however,

thatwe have received other comments | i kfeewi se (
practices and charges.h®e PIlI A requires all fees to be re
defined as fia fee bearing a reasonable relat
a governre nt al u n i-206(a)(3). BresumAbly,4any feeharged for photocopy

reproduction must be based on the actual costs of that reproduction, and a custodian should be
prepared to support the photocopying chatgenur proposal, the Board could review all such
charges when a fee is more than $28@eAppendix E

Comment fWe call for shortening thg? | A iditgal response time to 5 business days, and
the final written response to 15 calendar days.

ResponseSee our r es p similareomment, AbBvE.C 0 s

D.Joi nt Comment s from the Maryl and Associ at
Maryland Munici p a | L e a g ulRecembeMld, 2@1p

Comment “MACo and MML are concerned that while the scopthe survey only included

23 state agencies and no | ocal agencies, th
State and local jurisdictions. . MACo and MML do not believe that the survey data is suitable

for creating recommendations regardirgcal government Public Information Act (PIA)

issuesd

Response MACo and MML misunderstand the basis for our recommendation a
comprehensive PIA dispute resolution process The recommendati on to
jurisdiction is not primarily basedn the PIA caseload data we received from Segerting

agenciesjn fact, we recognize and explain the many limitations of this data. While we
considered the reporting agenci edhégopridcipdla as ¢
basis forour e o mmendati on to expand the Boardés | I
mi ni mal casel oad eseldad bverenealyndyeacsas oparations That
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datareveals a significant number of unresolved disputes which are nearly evenly syieiet
State and local agencieg&\ny expanded dispute resolution remestiyuld be comprehensive,
i.e., include all agencies subject to the RbAas to have the fullest impact.

Comment “MACo and MML are concerned about the recommendations regarding
expansiooof t he Boarddés authority. The original
threshold regarding fee disputes only after much debate and consideration by stakeholders.
The threshold was set at that level to reflect cases of significant fiscal ingpeetdrds
requestors.

People who wish to contest other aspects of a records request may either use the voluntary
mediation provided through the Ombudsman or raise the issue in Maryland court. We do not
believe creating a secondary and redundant enforcesteptthrough the Board will reduce

costs and staff time for local governments, but rather increase them. MACo and MML do not
believe the Boardds enfor ®wement authority sh

ResponseThe first draft of the legislation creating the Boartually gave it broad authority

to resolve all PIA disputes, but that authority was drastically narrowed to the $350+ fee
jurisdiction, which has resulted few complaintsover nearly fouryearsof operation and
generalunderutilization of the BoardAt the same time, the Ombudsman regularly receives
disputes involving fees less than $350, which pose a financial hardship to many PIA requestors.
Our recommendation for comprehensive Board jurisdiction includes reducing the fee review
threshold to $200SeeAppendix E

A Board vested with comprehensive PIA jurisdiction willheta fAr edundant enf c
step, 0 bec aus erelatitelysivmplaandiconppreltemsivelremedy for requestors

and agencies who would not or could not otherwise seek judicial rearewhose disputes

cannot be resolved through voluntary Ombudsman mediafi@n reasons outlined iour

report, the judicial review djon is largely inaccssible for many PIA requestadsie tofactors

such ascost, complexity, necessity of amttorney,and time requirementsThis leaves the
Ombudsman as the only altetiva disputeresolution option for most PIA dispuebut the

Ombuds mandés process i s compl e tmaking oremdrcanmenta r vy ,
remedy, and results in many PIA disputes going unresolved

Comment “MACo and MML believe that local governments should retain their existing
discretion regarding the issuaa of fee waivers but could consider enhancing education
regarding fee waivere

Response It is true that the dasion to grant a fee waiver, under current lawefsto the

discretion of the agency.However, the agency may not exercise thatrdtgmn in an arbitrary

or capricious manner . Il n the Ombudsmanbds e
waivers in a blanket fashion, instead of carefully weighing indigence and other public interest
factors on a casky-case basis.Moreover, br the reasons given in our report and in the
response above, judicial review of an agenc)
many requestors, especially where many fee waiver requests come from imtigedtals.

53 SeeGP §4-206(e).
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A Board with comprehensivé?lA jurisdictiond including over fee waive& would ensure

that agencies are making this individualized analysis, and would be in a position to expand
upon the necessary public interesttfas that should be consideredirrently, thereg little

State law regarding the matter.

Comment AMACo and MML strongly oppose any recommendation allowing the Board to

review documents subject to a discretionary or mandatory denial. Currently, contested
documents can be reviewegdcameraby a judge a part of a formal judicial proceeding. .

This provides privacy protections for the subject of the document as well as critical liability
protections for record custodians. .

However, the Reportds recommendwhdar@onotpavto ul d &
of the judicial system, to compel document production from local governments outside of a
judicial proceeding. This could expose local governments to significant liability risks if a
custodian rel eases a docandaeoul sultsegeeatly hoWsthat he B
the document release should have been denied. There is no exemption in many state and federal
laws that would allow disclosure outside of the court system to an appointed dfficial.

Response First, any meaningful R disputeresolution remedy must include the ability to

review an agencyods application of exempti ons
previous two responses, the judicial review remedy is not practically accessible to many PIA
requestors. Acor di ngl vy, any comprehensive expansi (

include this authority. Such review would require Board staff to examine the documents at
issue or, in appropriate cadesuch as where a custodian believes federal law prevents
disclosure of the document even to Board &tdfi review a descriptive index of the
documents being withheld. Our proposed amendments permit an agency to provide only a
descriptive index of withheld documents in appropriate cases, and require that the Board
protect as confidential all information submitted to it for revi&eeAppendix E

The Board functions as an administrative, gadicial body. And, as withmanysuch bodies,

it is authorized to make findings of fact and conclusions of law, with the assistance of
competent professional legal staff. Moreover, any Board decision is appealable to the circuit
court. Therefore, if an agency truly dggees with a Board order that requires it to disclose
certain records, and is concerned atbeliability risks of doing spit can seek judicial review

of that decision before actually disclosing those records.

Comment AMACo and MML have concerns eovenaking Ombudsman mediation a
mandatory part of the PIA process. Currently, using the Ombudsman is voluntary for both
parties and not directly connected to Board or judicial review. We believe that part of the
Ombudsmands s ucces snectandbeeatise pasties whofvoluntardytagreg i s ¢ o
to mediation are generally acting in good faith. However, if the mediation is mandatory, it
becomes just another link in the chain in the review process and would likely lose its
effectiveness. Parties willast treating it more as part of the adversarial proceeding process

and less like a valuable form of alternative dispute resolution. It would also significantly delay
afinal decision on arequesttoviewadocudegnthe opposi te of MAGBoe Pl A0
and MML support keeping the Ombudsman mediation process volantary.

Page 48 Final Report on the PIA


https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/AppendixE.pdf

Response Our proposal does not make Ombudsman mediation a mandatory part of the PIA
process. No requestor or agency need ever avail themselves of the Ombudsman process if they
do rot wish to do so. This is the case under the current law, and would remain unchanged
under our proposal. Moreover, under our proposalt he Ombudsmands proce
its voluntary and informal character. Rather, it is only wheispute cannotdresolved by

that process or when aparty refuses to meanindly participate in that procedsthat the

Board remedy becomes available.

However, for the reasomexplainedn our report, we believe thatediation will become more

effective becauséhe pat i es wi | | be all the more | ikely
process, sincéhey will want to avoid the posslity of a Board decision that mayot be

favorable to them. Inhis way, parties will havencentives to seek common ground in
mediationthat they do nohave now

Comment fAMACo and MML believe that the current voluntary Ombudsman mediation
process has been extremely successful. As the Report notes, for FY 2019 the Ombudsman
enjoyed an overall success rate of 74%. T$ia testament to both the current Ombudsman

and the strature of the mediation process.

ResponseAs explained irourreport,t he 74% Asuccesso rate of th
does notonsist solely or even principally afatters in which parties were satisfied with the

outcome ® mediation, nor does it in any sense refleésaccess ratein resolving disputes

SeeSection I.B.3 at14, and footnot@7, above.In fact, this figure includes unresolved matters

that could have gone to the current Board but did not, many o#itrsmthat were not resolved

t o t h e sapstactionj klutswhichfor unrelated reasonsyere judged unlikely to be

submitted to the Boards well as those thatere resolved all of these scenarios are included

in the 74% figure.

In short, the onlgignificance to the 74%gureis thatitr e f | ect s t hasseS3mantu d s ma |
of the percentage of mediation matters over theneesty fouryears in whickshe judged the
partiesunlikely to have availed themselves@atomprehensivBoard remedy.The dher side

of this coinis that 26% of disputes coming to the Ombudsman \wetgedin need ofa
comprehensiveeview/enforcement remedand were judged likely to be submitted to the

Board by one or both parties

OQur recommendat i o mictibnhba éxpahdededoeB noadiscbinsthejbenefits s
offered by the Ombudsman. Rather, we believe that the recommenaifitamtually enhance

the effectiveness of th® mb u d s races3as explained in the previous responshkile
providing an accessib) costeffective and comprehensive remedy for the persistent number
of PIA disputes that cannot be resolved through voluntary mediation atwhér which a
decision is desired

E. Miscellaneous Comments.

Comment | vibuld be interested in more detail tmow it was determined thétertain
unresol ved cases i n t]weuldGkelygodoshe Boad@ insteachad e  h i
straight to Circuit Court.| can think of scenarios where a requestor would skip the iterative
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Board step and go straight to abw Michael B. Swygert,Director of the Records
Management Division of DG@ec. 4, 2019).

Response Under current law, aggrieved requestors can go straight to court without accessing
the Ombudsmawr Board, but very few do soAs discussed above, thedicial process is
largely inaccessible to the vast majority of requestors due to the expense and time required.
This is the primary reason why an extrajudicial PIA review and decisional mechanism is
needed. We do not, in any event, believe that promglian accessible extrajudicial review
remedy will result in parties seeking out the less accessible and more costly judicial option.

Comment fif{W]e would be interested in learning about any software solufi@mnsnternal

PIA processgsthat are being dicussed and opportunities for piggyback purchasing
Alternately, if the State decides to develop its own software tool, we would like to ask that
consideration be given to making it available to local governments asovdla B.
Visintainer, Chief of Sti, Caroline County Commissioners Office (Nov. 18, 2019).

ResponseWe agree. Informatiesharing among custodians is important and will enhance
agencies6 ability to improve their processes:
and local agencieare improving their processes through the use of technotmgour

discussion in Section Il above.

Comments fil. On page 7 of the PIA report, the graphs representing partial and full denials
state that DJS has inconsistent data. Our data was accumattéljd not match the criteria that

was provided in the surved. On page 17 of the PIA report, the footnote states that DJS "does
not currently maintain log or database, but would consider doing so." Beginning on December
1, 2019, DJS plans to implementlata collection system that will track future PIA requests
and responsed.Eric Solomon, Director of Communications, DJS (Nov. 8, 2019).

ResponseWe appreciate the update on your plamsich weincorporatedn our discussion
in Sectionlll. Seefootnote46, herein.

Comment fAfter reading the PIAPreliminary Finding$ Report, | was frustrated because

the report is not consistent withe information MHEC submitted. MHEC had NO late
response times, for 10 or 30 day responses (see attachment). Yet, the report says our data was
internally inconsistent for the 30 day respona& also reported NO fees reported on the
survey we submittednd yet the report stated our data was internally inconsisieRhonda
Wardlaw, Director of Communications, MHEC (Nov. 7, 2019).

Response We note that you made a supplemental submission rdvateredyour data
internally consistent. Yousubmissionwassent too late to be included in the Preliminary
Findings, bttwe have noted the correction in this Final Rep8esfootnote 3.

Commentil 6 m confused as to whether the proposa
by the PIACBor 2) another legl of review by the PIACBat could be appealed to the Circuit

Court. If 1), I would not be in favor of it, especially if damages could be awarded. If 2), then
would theCircuit Court review be an administrative agencyiesvon the record® Kemp W.

Hammond, Assistant County Attorney, Anne Arundel County Office of Law (November 1,

2018).
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Response We note that this comment was received before we published our Preliminary
Findings and Recommendations on November 6, 2019, and hope that our propesalésano

OQur recommendation is not to require fAbindin
Board with comprehensive jurisdiction to review and issue binddrginistrativedecisions

on PIA disputes that cannot be resolved through the Omlaudsis | nf or mal me
progam. The Boardés decision will fobreviewm pffae al a b |

administrativea g e n ¢ y 0 s andtmataaview wollrbeon the record.SeeMd. Rule 7201
(permittingjudicial reviewof an order of an admistrative agency)Priester v. Bd. of Appeals

of Baltimore Cty. 233 Md. Ap. 514, 533(2017) (explaining that judicial review of an
administrative agermwcyabnsd dwe clilsifithepe isastbbtaftiaeerdr ofiv
evidence in the record as a idto support the agency's findings and conclusiona nd i f t F
decision is based on a correct conclusionw).la

Comment ii [ Aefe are some effective alternatives to the dispute resolution process as set up

by the attorney g e nxampk:lthe yenue.fThe pardes inMdleed m ai s a
mediation should be able to jointly choose the venud&.he parties involved should also have

the option to select a mediator or additionatmediators and not have only one choice: Lisa
Kershner. lthinkane di at or outsi de the attorney.0gener a
Kyle Ross (Oct. 30, 2019).

Response The Ombudsman is appointed by the Attorney General, but is independent from
that Office.Currently, the Legislature has provided for onlye Ombudsman position, and
only one position has been fundethat said, parties who choose to mediate with the
Ombudsman can always agree on a venue of theicefar any in person meetingsApart

from the Ombudsman, there are many other mediation programs operating praredefigr

those who have filed sutihroudh the judicial process

Comment The Of fice of the Public Access Ombudsm
and a waste of taxpayer resources. The Ombudsman rarely facilitates any resolution and only
servesto delay or distract good faith PIA requestors from pursuing effective means of
resolution through the court system. The result of having only one acting Ombudsman leads to
cozy relationships between agencies that most frequently offend against thedPEa\am

requestors feeling that the mediation is rigge@heresa Johnson (Oct. 23, 2019).

Response See aor response immediately above.ln addition, we believe that our
recommendation for vesting tB®ardwith comprehensive jurisdiction to decidemlites that
cannot be resolved by the Ombudsman will ensure accountability, independence, and
compliance with the PIA Moreover, requestors may always seek relief through the judicial
process without first attempting mediation through the Ombudsman;stiie icase under
current law, and would remain so under our proposal.

Comment My groblem. . .lay in the quicksand between recordkeeping and disclosure laws,
and you reportedly had no jurisdiction over the former, without which you had no reach int

the latter . . [A] nything the State can or will do to facilitate enforcement of PIA laws, including

by providing the Ombuds with jurisdiction over the underlying recordkeeping laws, without
which the PIA is toothless .would be an improvemeantAndrew Strongin (Sept. 10, 2019).
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ResponseWe recognize the close contiea between records managemssténtionand
agenciesodo Pl A rSeedigrassian e Sertioo IT.eaboves 4t is true that the
Ombudsman pl ays no rdsorétention laws,tatdehas $1i0 enforeginent r e ¢ ¢
authority ove any laws, including the PIA. Examining records retention enforcement options

is beyond the scope of this repowt/e note, however, that State Archives and the Department

of General Services offedefour trainingsin 2019 acrossthe Stateon records retention
requirements and practices. éMre interested in the possibility of conducting joint traising

with DGS and Archives in the future that cover both records retention and PIA requirements

and pactices.
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V. Conclusion

The Budget Committees commissioned this re,

that the [PIA] increases government transpar el
and al so i n ensur i migntrésbueces aredgefinient peoceduiehta nespond u f f
to reasonabl e and | egal I nformation requests.

on topics that heretofore have been discussed largely anecdotally or in the &lsgteadically,
infforma i on about the reporting agenciesd6 PIA cas
for and feasibility of PIA compliance monitoring aegpandedxtrajudicialdispute resolution.

This report has allowed the PIAC81d Ombudsman to bring their nearbuf years of
operational PIA dispute resolution experience to bear on these questions. Wlikathee
received from the State reporting agencies provides a clearer picture of the diversity in overall PIA
caseloads and procedudea diversity we believékely exists at the local and municipal levels as
welld it is limited with respect to providing a full understanding of their PIA performance because
much of the data is either unavailable or inconsistent.

Data from the Ombuds ma oftis missengdethilormtdnlypfor ovi d e
the reporting agencies, but for agencies across State and local government. What emerges on the
compliance monitoring front is that many agencies likely are not tracking their PIA caseloads in
any detailed or uniformvay, but are not opposed to doing so. Because this kind of tracking can
benefit agency PIA compliance internally, and lead to more informed decisions about resource
allocation externallywe recommend thdhe Legislaturespecify the data agencies musickkand
report, and require agencies to publish this data periodically on their websites to the extent feasible

On the enforcement front, it is cletlrere is no generalgccessible remedy for PIA
disputes in need of a decisidrhis void not only leavesany individual citizens and organizations
without any practical remedy for their unresolved PIA disputes, but also undermines the
effectiveness of the Ombudsman program.

Thus, our recommendation i s to expahPd t he
disputes that are unresolved after reasonable efforts have been made by the Ombudsman. By
providing the Board with the authority originally envisioned for it, with the crucial addition that
the Ombudsmands process wigislaturebmdl create m gemerallyr ed f i
accessible andomprehensive PIA remedy that:

1) preserves and maximizes the genuine, potdogia¢fit of the Ombudsman program and
the Board;

2) provides a meaningful remedy where none pridgerists;and

3) establshesan integrated dispute resolution system that is likely to lead to long term
benefits for Maryland citizens and their State and local governments.
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Ultimately, the Legislature needs to determine if it wishes to provide for independent,
meaningful ovenght of PIA compliance and implementationf it does, we believe our
recommendatiagareby far the most cosffectiveway to do so

Respectfully submitted,

John HWest, Chair
Public Information Act Compliance Board

LisaKershner, Public Access Ombudsman
Office of the Public Access Ombudsman
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