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Mr, Leonard E. Albert
fxecutive Director
Maryland Comprehengive Health
Plenning Agency
Department of Health snd Mental Hygiene
20) VWest Preston Styeet
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. You have asked whether the Maryland Comprehensive Health Plan
Ageney and the designsted sreawide planning szency of €ha Departs
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3 Ination and review by the

of Health and Mentel Hyglene may pormit ex
£ the contents of portions of the Certification of Conformance
Fodt.] ’5‘7@ i Y .
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£ilez. You
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submitted by an

1. That financisl or commerc ol n
¢ State Certification of
-i—a e

spplicent in the Applicat
Conformance for hospitals
Federal Section 1122 Certificat
Capitel Expenditures;

2. Additional information that you, as the reviewin CV,
have found necessary for an adequate review of the projects;

3. msolicited information received regerding the proposed projects.

irticle 76A of the Annotated Code of Maryland (1974 Cumulsiive
Supplement) entitled "Public Information', hereinafter called the
dct, provides for the right to inepect public records as set forth
In that Act, The custodian of public records is responsible for
permitting Ingpection of all public recovds but the Act zlso requires
that he shall allow, may deny, or shall deny the right of inspection
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of certain defined categoriea of public records.

Restrictions sgainst disclosure are contszined in Article 764,
Section 3. The pertinment provisions desling with informestion such as
18 contained in Certification of Conformance project files is

(¢} This custodisn shall denv the right
of ingpection of the followirg records,
/ , uwnlege otherwise provided by law: »,?,. G

"
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(V) Trade secrets, privilesed information
and conifidentlal commercial, filnancisl,
geological or geophyaical d&ta furniehed
by or obtained from any other person;

Thare are no reported Mesryvland cases construing this section
of the Act. VWe, therefore, Lavc to burn o that body of case law
congtruing the lcaeral Freedom of Information Act (5 U.8.C. Section
552) for guidance. The relavent section of that Act ig 5 U.5.C,
Section j? (b) {4), which provides that "Trade secrets and commercial
oy finsncial hqlo mation obtained from & person and privileg ﬂ or
confidential" and execmpt from disclosure. To w“Lng g matter {other
then a tvade sec ra""‘ within this emenmption, it must be shown that
the information is LQ) commerceisl or finencial, (b) obtained £rom a
person, and (¢) privileged or confidential. Cetman v, NERB, 453 F.2d
670 (P.C. Cir. 1971).

To determine 1f this information is of a "confidentisl' nature,
there sre certain objective criteris that e be applied. IL the
fﬂLGlm tion that hsa been submitted to vou is of suen & nature
that the person would not o3 ansblly sveal ther informstion to th
public and if that person should be entitled to a ressonsble
expactation of privacy, then the information in question sho
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be released to the publie. Ditlow v, Yolpe, 362 F.
™ * * 3 L] L .r.. » =
(D.D.C, 1673}, To daternine ii the inrormation ie suc

wouid not Qréinarilv be discloged to the p public, you muji sterming
if releare of the Lnfﬁfmhilﬁﬁ would cause Fub““&“uLaL ?afm to Lha
competitive position of the person from whom the informatil

obtalned Pacific Axchitects and Fncine ears, Inc. v, The He

Board, 505 . 24 383 (D.C. Cir. 19743, Ehen a p%?&o& aub

infor mation to y our agency with the expectaticn that the information

will remszin conf ntlul then that Ln?ormation ﬂ*oukd be tres *Dd
a8 such by vour a;eﬁcy. To do otherwise wouwld impalr your sebility
in the future to obtain the Informaticn necessary to conduct a
complete review for Certification of Conformance.

The information contained in the &pplication for State
Certification of Conformance for Hospitals end Related Institutions
and/or Federal Jebtion 1122 Certification for Reiwbursement of
Capital Exptﬁuitlle" is submitted to the sreawide agencies for theilr
Initial review and to the Health Services Cost R&Vlé?“CommlS sion
for enalyais mnd‘ﬁLLdy pursuant to Article 43 Aunnotated Code of
Maryland, Section 568R (1974 Cumulative Suppleme nt} That qectfan
provices that the flealth Services €@ost vaapw Commission shall "require

the £i1 x‘!‘l(‘r of information concerning the total finencisl needs of
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each institution and the resources svallable or expected to becone
vailable to meet sueh neede; including, but not limited to, the

(3

effect of ?fOPUb&La made by &UNDL&hLUSLVL areavide and State health
PL&RHJU" agencies’ Section 568P (d) of that Act provides that

vides
all reports omwen rAvileged medical 1’*0rn3tLon, filed under
5 - b o A
any provision of this subtitle shall be open to.public inspection
snd shall be available for examination at tihe offices of the
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Commigslon during regular businees hours". The information contalned
in the application that is forwarded to the Health Services Cost
Review Commission becomes a report submitted to the Commission and

is open to public inspection. That same information contained in
your files would be open to public inspection pursumnt to Article
764, Section 3 (c¢) as having been otherwise provided by law.

The additional information that you, as the reviewing agency,
require from the applicent should be analyred to determine if it falls
-within Article 764, Section 3 (¢) (V). The previously stated
objective eriteria should be applied to determine if this information
is of a "confidential' nsture,

_ The wnsolicited information that you recelve, since not obtained
from the epplicant and not submitted with any expactation of privacy,
should be open to inepection by the public. Voluntesred information
of a scurrilous nature, or that may be libelous, should not be
disclose

As you lmow, Public Law 93-641 (1975), entitled "National
Health Planning and Resources Development Act of 1974%, contains a
provielon which would require the State Zsmency to 'meke ite records
and data available, upon request, to the public”. Public Law 93-641,
Section 1522 (b) €6) (C). The House Report accompanying this legis-
lation ?rovides that all records snd dats will be available to the
public ''except to the extemt that the Secretary, by regulation,
prescribee exceptions to these requirements which he finds necergary
to protect the confidentiality of matter compareble to that
‘described" in the Freedom of Information Act (5 U.5.C. Section 552
(b) ). Thege regulations, when promulgated, will specifically
addrese the  -question of confidentiality of your records. At that
time, we should re-evaluate this guestion. Without the guidance
of these regulationse, we are not in a position to comment on such
exceptions, We alego note that no funds have been approprizted pursuant
to this Act,

The opinions expreesed herein are of necessity of a gemeral
nature. Should questions regarding specific records,arise, we will
be available to assist you.

Very truly yours,
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