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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION

CASE NO: 20-CV-60633 SMITH

VINCENT J. MORRIS, STEVEN SIMMONS,
YOLANDA UPTON, and MICHAEL LUZZI, on
behalf of themselves and all others similarly
situated,

Plaintiffs,
V.

PHH MORTGAGE CORPORATION d/b/a PHH
MORTGAGE SERVICES, on its own behalf and as
successor by merger to OCWEN LOAN
SERVICING, LLC, a New Jersey Corporation, and
OCWEN LOAN SERVICING, LLC, a Florida
Limited Liability Company,

Defendants.

BRIEF OF AMICUS CURIAE ATTORNEYS GENERAL OF ALASKA, ARIZONA,
CALIFORNIA, COLORADO, CONNECTICUT, DELAWARE, DISTRICT OF
COLUMBIA, FLORIDA, HAWAII, IDAHO, ILLINOIS, INDIANA, IOWA, MAINE,
MARYLAND, MASSACHUSETTS, MICHIGAN, MINNESOTA, NEBRASKA, NEVADA,
NEW HAMPSHIRE, NEW MEXICO, NEW YORK, NORTH CAROLINA, OHIO,
OKLAHOMA, OREGON, PENNSYLVANIA, RHODE ISLAND, VERMONT,
VIRGINIA, WASHINGTON, AND WEST VIRGINIA IN OPPOSITION TO MOTION
FOR PRELIMINARY APPROVAL OF THE SETTLEMENT
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INTRODUCTION

The proposed settlement in this case (“Proposed Settlement”) shows the danger of a class
action settled too quickly — here within five months of commencement and during a worldwide
pandemic. Instead of providing adequate relief to almost one million borrowers nationally, the
Proposed Settlement will allow Defendants, PHH Mortgage Corporation and its predecessor
corporation, Ocwen Loan Servicing, LLC (“Ocwen”) (collectively “PHH” and with Plaintiffs, “the
Settling Parties™), to profit from excessive and likely illegal future fees that class members will be
required to pay throughout the life of their mortgage loan. The Proposed Settlement purports to
permit PHH — through an unwritten, mass amendment to over 650,000 mortgage contracts — to
charge excessive, unnecessary and likely illegal fees to borrowers, in violation of some states’ laws
which prohibit these types of fees, as well as most states’ statute of frauds. PHH receives all of
this in exchange for a paltry, and for some class members illusory, monetary payment. Nothing
could be more unfair, unreasonable or inadequate and thus, we urge the Court to reject the
Proposed Settlement.

INTEREST OF AMICI CURIAE

The Attorneys General of Alaska, Arizona, California, Colorado, Connecticut, Delaware,
District of Columbia, Florida, Hawaii, ldaho, Illinois, Indiana, lowa, Maine, Maryland,
Massachusetts, Michigan, Minnesota, Nebraska, Nevada, New Hampshire, New Mexico, New
York, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Vermont, Virginia,
Washington, and West Virginia (the “Attorneys General”), in their capacity as amici curiae,
hereby urge this Court to reject the proposed class action settlement in this case.* The Attorneys

General investigate and take enforcement action on behalf of the public interest in their respective

! The Attorneys General submit to the Court’s jurisdiction only as amici, and the submission of this brief is without
prejudice to the States’ ability to enforce and investigate claims related to the issues in dispute.

1
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States, and they have relevant experience in bringing consumer harm to light and crafting
appropriate remedies. Approximately 76% of the putative class members are residents of the States
that join in this amicus brief.?

The Attorneys General perform a unique role for the Court by addressing the fairness of
class action settlements. This role is recognized in the Class Action Fairness Act (“CAFA”), 28
U.S.C. § 1715, which requires parties to provide information to the Attorneys General about the
proposed settlement before the fairness hearing. 28 U.S.C. § 1715(b). This provision “is intended
to combat the “clientless litigation’ problem by adding a layer of independent oversight” and
permit Attorneys General to object to inequitable settlements. S. REp. No. 109-14, at 34 (2005).

Because of this role, courts have frequently recognized that the opposition of a number of
Attorneys General weighs strongly against a proposed class action settlement. See Figueroa v.
Sharper Image Corp., 517 F. Supp. 2d 1292, 1328 (S.D. Fla. 2007) (explaining that the appearance
and objection of the Attorneys General as amicus curiae “distinguishes this case from other class
actions” and that “[t]he vigor and substance of the objections presented counsels against a finding
favorable to the parties on this [Fed. R. Civ. P. 23(e)] factor””). Another court, rejecting a proposed
class action settlement, recognized that the amicus brief of the Attorneys General should be viewed
as “a placeholder for many absent class members’ objections.” Wilson v. DirectBuy, Inc., 2011
WL 2050537, at *9 (D. Conn. May 16, 2011) (citing Figueroa, 517 F. Supp. 2d at 1328).

The Attorneys General submit this amicus brief because of genuine concerns about the

reasonableness, adequacy and fairness of the Proposed Settlement that involve the very problems

2 This percentage is based on the list of class members attached to Defendant’s Motion For Finding of Compliance
with the Notice Requirements of the Class Action Fairness Act, ECF Doc. 51. An estimated 713,199 of the 940,884
class members are residents of the amicus States.
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Congress sought to address through CAFA. Based upon this authority, the Attorneys General set
forth below their objections and respectfully request that the Court reject the Proposed Settlement.
BACKGROUND

The class members own homes subject to mortgages® currently or formerly serviced by
PHH. Am. Compl. (ECF Doc. 11) 1 1. PHH has engaged in the practice of charging certain
“processing fees” or “convenience fees” when the borrowers make a payment on their mortgage
over the phone with a live operator, over the phone via an interactive voice response system
(“IVR”), or online. Id.; see also Stipulation of Settlement and Release (“Stipulation” or “Stip”)
(ECF Doc. 46-1) at 1; Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement and
Certification of the Settlement Class (“Prel. App. Mot.”) (ECF Doc. 46). No processing fees are
charged if borrowers mail in a check or if borrowers sign up for automatic monthly debits from
their checking accounts. Stip. at 8. The proposed class consists of 659,304 mortgage loans for
943,706 borrowers. Prel. App. Mot. at 16. Approximately 20% of the class have had their loans
transferred to another mortgage servicer (“Former PHH Borrowers”); the remaining 80% are still
serviced by PHH (“Current PHH Borrowers”). 1d. at 8.

Plaintiffs allege that the processing fees charged by PHH are illegal and improper because
neither the mortgages themselves nor applicable statutes authorize such fees. Am. Compl. { 1. As
the Settling Parties highlight in the Stipulation, the Consumer Financial Protection Bureau
(“CFPB”) issued guidance in 2017 illustrating how these fees could violate the Fair Debt
Collection Practices Act (“FDCPA”), 15 U.S.C. § 1692, et seq. See Stip. at 2 (referencing the 2017
CFPB guidance). In that guidance, the CFPB concludes that mortgage servicers who meet the

definition of “debt collector” under the FDCPA violated the Act when “they charged fees for

3 Unless specified otherwise, the Attorneys General use the term “mortgage” to mean both the note and the
mortgage.
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taking mortgage payments over the phone to borrowers whose mortgage instruments did not
expressly authorize collecting such fees and who reside in states where applicable law does not
expressly permit collecting such fees.”*

In the original complaint filed on March 25, 2020, Plaintiff Vincent Morris brought Florida
consumer law and breach of contract claims that sought relief for a class limited to residents of
Florida. See generally Compl. (ECF Doc. 1). The parties agreed to mediation in April 2020. Stip.
at 3. The Settling Parties indicate they involved the plaintiffs from other lawsuits against PHH in
two mediation sessions in May 2020; however, those plaintiffs declined to participate in further
settlement negotiations. Id. On July 24, 2020, Plaintiff Morris filed an amended complaint adding
a federal FDCPA claim, adding three additional Plaintiffs who reside outside Florida, and dropping
the Florida-specific Consumer Collection Practice Act and unjust enrichment claims. Am. Compl.
11 16-26, 42-52. Approximately one month after Plaintiffs filed their amended complaint (and five
months after they initiated the case), on August 25, 2020, the Settling Parties filed a stipulation
containing proposed class action settlement terms, and Plaintiffs moved for preliminary approval.
See generally Stip.; Prelim. App. Mot. The Settling Parties acknowledge that no federal appellate
court has ruled on the legality of PHH’s processing fees at issue here. Stip. at 2-3.

ARGUMENT

I. THE CURRENT PROPOSED SETTLEMENT SHOULD BE REJECTED BECAUSE IT IS NOT
FAIR, REASONABLE OR ADEQUATE

Before approving a proposed class action settlement, the Court must determine that a class
action settlement is fair, reasonable and adequate, and is not the product of collusion. Fed. R. Civ.

P. 23 (e)(2); Bennett v. Behring Corp., 737 F.2d 982, 986 (11" Cir. 1984). The Proposed Settlement

4 Consumer Fin. Prot. Bureau, Compliance Bull. No. 2017-01 at 4 (July 31, 2017),
https://files.consumerfinance.gov/f/documents/201707_cfpb_compliance-bulletin-phone-pay-fee.pdf.

4


https://files.consumerfinance.gov/f/documents/201707_cfpb_compliance-bulletin-phone-pay-fee.pdf

Case 0:20-cv-60633-RS Document 118-2 Entered on FLSD Docket 01/29/2021 Page 11 of 39

fails to satisfy these factors because its unwritten mass amendment permitting PHH to charge
exorbitant fees is a windfall to PHH and violates most states’ laws. Class members receive a
nominal monetary amount in exchange for PHH’s ability to profit from thousands of dollars-worth
of future and likely illegal fees to be charged to these class members. The Attorneys General are
also concerned about the speed with which this case was settled. This has deprived the Court — and
the Attorneys General — of the ability to determine the adequacy, fairness and reasonableness of
the settlement. Many of the Attorneys General’s questions about the Proposed Settlement — the
actual amount each borrower will receive (see Part 1.B.6, infra); how much of the settlement credits
go to late fees (see Part I.B.1, infra); the amount of the reverter (see Part 1.B.4, infra) — are left
unanswered because the discovery process was cut short.® In light of these factors, the Attorneys
General urge the Court to reject the Proposed Settlement.
A. THE RELIEF PROVIDED TO CLASS MEMBERS VIOLATES VARIOUS STATES’ LAWS
The crux of the Proposed Settlement is the unwritten, mass amendment of 659,304
mortgage loans (for 943,706 borrowers). Prel. App. Mot. at 16; Stip,  5.3. As proposed, this
unwritten amendment purports to authorize much of PHH’s current mortgage payment fee
structure. For the reasons below, such amendment would violate states’ laws and practices, and
thus should not be approved by the Court.

1. The Unwritten Amendment of Mortgage Contracts Violates the Statute of
Frauds in Many States and Will Cause Mass Confusion

> The Settling Parties assert that PHH produced “thousands of pages of documents” before the Proposed Settlement
was reached. See Prel. App. Mot. at 3. However, given that this is a class that includes almost a million people,
thousands of pages is not a large amount and instead indicates that inadequate information has been provided by the
parties in support of the Proposed Settlement.

(Footnote Continued on Next Page)
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The Settling Parties’ proposal for the unwritten and mass amendment of mortgages violates
the statute of frauds in most states and territories in the Union.® In most states, contracts involving
an interest in real property, such as mortgages and related promissory notes, must be in writing
and signed by both parties.” Similarly, most states apply the statute of frauds to mortgage
modifications and amendments.® Thus, for the Proposed Settlement to be enforceable in most
states, the proposed mortgage amendments must be in writing and signed by both parties.

The statute of frauds ensures that there is clarity about the ownership and indebtedness of
a key component of our economy: private property. But the Proposed Settlement, with unwritten
amendments to over 650,000 mortgages, will result in mass confusion, especially if PHH ever
transfers the mortgage servicing rights. Although PHH may be the borrowers’ servicer now,
chances are that will change in a few years as “[s]ervicing transfers are common.”® Mortgage
servicing transfers are particularly problematic because mortgage servicers routinely fail to
properly transfer loan documentation to the new servicer.® An unwritten, key amendment to the

mortgage will substantially increase the likelihood of errors by the new servicer.

% In its December 11, 2020 “Response to Letter to the Court from Attorneys General or New York and Minnesota,”
(ECF Doc. 102), the Settling Parties contend that the statute of frauds argument is already before the court.
However, the Settling Parties cite to ECF Doc. 67, a motion filed by Matthew Thompson on Sept. 29, 2020. Given
the Court’s Oct. 29, 2020 order requiring Mr. Thompson to refile his objection jointly with the other intervenors, it
is unclear that the statute of frauds argument is actually before the Court. Additionally, even if it was, the Attorneys
General have a special interest in ensuring that states’ laws are not violated by class action settlements.

7 Attached as Exhibit 1 to this amicus brief is a state-by-state list detailing the legal authority which provides writing
requirements for mortgage contracts under state statutes of frauds.

8 The attached Exhibit 1 also provides state legal authority regarding the application of statutes of frauds and related
requirements to mortgage modifications.

® CFPB, Bulletin 2020-02-Compliance Bulletin and Policy Guidance: Handling of Information and Documents
During Mortgage Servicing Transfers, 85 Fed. Reg. 25,281 (May 1, 2020), available at
https://www.federalregister.gov/d/2020-09151/p-8.

10 See id. at https://www.federalregister.gov/d/2020-09151/p-12 (“In supervisory examinations conducted since
2014, the Bureau has continued to find weaknesses in compliance management systems and violations of Regulation
X related to mortgage servicing transfers. Specifically, the Bureau has seen inadequacies in servicers' policies and
procedures for transferring all the loan information and documents to the new servicer in a timely and accurate
manner.”)

(Footnote Continued on Next Page)
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All borrowers bear the risk of PHH committing servicer errors, not just class members, and
the Proposed Settlement appears to significantly increase the risk that such errors will occur. PHH
has not explained how its electronic systems will track and distinguish between those mortgages
subject to the unwritten, mass amendment and those that are not. Given the abysmal servicing
history of both PHH and its predecessor, Ocwen, this is a cause for concern. Ocwen has been the
subject of various state regulatory enforcement actions for its deficiencies in mortgage servicing
and recently settled regulatory actions with 29 states and the District of Columbia for its failure to
comply with servicing laws and regulations.!! In 2018, PHH entered into a $45 million settlement
with 49 State Attorneys General and 45 state mortgage regulators for improper mortgage
servicing.*? In the past decade, New York’s Department of Financial Services has entered into
five consent orders or agreements with Ocwen and PHH for their servicing failures.®® In 2017, the
CFPB sued Ocwen for serious mortgage servicing errors. See CFPB et al. v. Ocwen Financial
Corp. et al., Ind. No. 17-cv-80495 (S.D. Fl1.).** In its motion for partial summary judgment, filed
in June 2020 (ECF Doc. 630), the CFPB alleged that:

“. .. as shown by its own corporate records—and confirmed in discovery

responses and testimony—QOcwen serviced at least hundreds of thousands
of mortgage loans, in many instances for years, using inaccurate

11 Ocwen Financial Corporation, 2019 Annual Report (Form 10-K) (filed Feb. 26, 2020), avaliable at
https://shareholders.ocwen.com/sec-filings/sec-filing/10-k/0001628280-20-002312

12 See Consent Judgment, State of Alabama et al v. PHH Mortgage Corporation, 18-cv-00009 (D.D.C. 2018), ECF
Doc. 58, avaliable at https://tinyurl.com/yxzj2tww. Interestingly, the servicing standards from the settlement
required PHH to list on its website a list of fees that it can charge. See Consent Judgement, Exhibit A, 8 VI.A.1
(avaliable at_https://tinyurl.com/yyb8qfu9). Therefore, the Proposed Settlement’s requirement that PHH post its fees
to its website is not new relief to the class but should have already been in effect as a result of the 2018 Consent
Judgment. See Stip. § 5.1.3; Prel. App. Mot. at 9.

13 See Consent Order to Ocwen Financial Corporation, Ocwen Loan Servicing LLC for the following dates: March
27,2017, Dec 22, 2014, Dec. 5, 2012, and Dec, 15, 2011, avaliable at

https://www.dfs.ny.gov/industry guidance/enforcement_actions_mortgage.

14 The Florida Attorney General joined the CFPB’s action against Ocwen but recently settled separately with Ocwen
and is no longer a part of the CFPB’s action. See Attorney General Ashley Moody Press Release, Attorney General
Moody Secures More Than $11 Million to Address Ocwen Mortgage Servicing and Foreclosure Issues (Oct. 15,
2020), avaliable at
http://www.myfloridalegal.com/newsrel.nsf/newsreleases/78ECA4D9079FEDEC852586020048D5FC.

(Footnote Continued on Next Page)
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information. Ocwen serviced many borrowers’ loans using the wrong loan
terms (for example, the loan’s interest rate), the wrong amounts owed in
principal and interest, and the wrong amounts owed for escrow.”
(Id., p. 1).%°
If history is any guide, PHH will likely have difficulty in implementing an unwritten, mass
amendment, and will likely charge fees to borrowers not members of the class. Without a document

to point to, these borrowers will have an uphill battle in fighting any unauthorized fees.

2. PHH Seeks the Ratification of Fees That Violate States’ Laws and Regulations

The Proposed Settlement’s purported authorization of fees of $6.50 to $19.50 violates some
states’ prohibition against charging fees in excess of actual costs. For example, section
392.303(a)(2) of the Texas Debt Collection Act prohibits a debt collector from using unfair or
unconscionable means that employ certain practices, including:

“collecting or attempting to collect interest or a charge, fee or expense incidental to

the obligation unless the interest or incidental charge, fee, or expense is expressly

authorized by the agreement creating the obligation or legally chargeable to the

consumer.”
See Texas Finance Code § 392.303(a)(2).

Moreover, under New York’s mortgage servicing regulations, even when fees are
permitted by the mortgage contract, those fees must be “reasonably related to the cost of rendering
that service.” 3 NYCRR § 419.5(b). Finally, there are some states where convenience fees in
excess of actual costs could be a violation of the state’s unfair, deceptive or abusive practices act
(“UDAP?”). See e.g. Cibula v. Seterus Inc., No. 50-2015-CA-01090-XXXX-MB at *14 (Fla. 15th

Cir. 2019) (finding plaintiffs asserted a claim under Florida’s Deceptive, Unfair Trade Practices

Act by stating defendant’s failure to disclose that the fee charged was higher than actual costs);

153ee generally, CFPB, CFPB Sues Ocwen for Failing Borrowers Throughout Mortgage Servicing Process, Press
Release (April 20, 2017), avaliable at https://tinyurl.com/y3p5eqg6l.

(Footnote Continued on Next Page)
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see also CFPB, Compliance Bulletin 2017-01: Phone Pay Fees, avaliable at

https://tinyurl.com/y3vpdgao.

Here, Settling Parties have provided no evidence that the fees at issue are authorized or
reasonably related to actual costs. Indeed, in alleging that PHH does not pass the entire fee on to
the third-party processors but “retain[s] a considerable portion thereof,” Plaintiffs appear to
acknowledge that PHH’s processing fees are in excess of actual costs. Am. Compl. { 26. If that is
the case, these fees are unlawful under state law, rendering the Proposed Settlement unreasonable.

3. The Unwritten, Mass Amendments Undermine Some States’ Interests in
Ensuring that Mortgage Contracts and Amendments are Recorded

States and localities generally require mortgages to be recorded to ensure clarity about
ownership and a property’s indebtedness. States and localities also collect recording fees.
Similarly, in some states, loan modifications are recorded.!’ But the Proposed Settlement’s
unwritten, mass amendment deprives those states of the clarity and income that comes with
recording a modification. The Court should not approve a settlement that undermines some states’
interests in the accurate recording of mortgage modifications.8

4. The Proposed Settlement’s “Safety Valve” Provision Will Force Borrowers to
Sign Documents Contrary to Their Interests

Likely recognizing the illegality of an unwritten, mass amendment, the Settling Parties
include a “safety valve” in the Proposed Settlement: if the unwritten, mass amendment is deemed

ineffective under any state or federal statute, law or regulation, “the settlement class member

16 The Attorneys General recognize that in some states, courts have rejected UDAP claims for convenience fees. See
e.g. Waddell v. U.S. Bank National Association, 395 F.Supp.3d 676 (E.D.N.C. 2019).

17 Shawn M. Yesner, Loan modifications can help borrowers keep their homes, Andrews’ Bank & Lender Liab.
Litig. Reo., at *1 (July 20, 2009) (“Loan Modifications typically are recorded in the county public records to provide
notice to third parties that the terms of the original recorded mortgage were modified.”)

18 The Court should be aware that there is a discrepancy in what the Stipulation states is to be amended and what the
proposed notice states will be amended. In the Stipulation, the Settling Parties agree that both the notes and
mortgages will be amended to include language that permits convenience fees. Stip. §5.3. In the proposed notice, it
only states that the note will be amended. Stip., Ex. A, p. 2.
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agrees to execute any and all documents as may be necessary to authorize such convenience fees
under such statute, law or regulation...” Stip. § 5.3. Putting aside the issue of how such a clause
could be enforced, PHH should not be permitted, through an opt-out class action settlement, to
bind borrowers to affirmatively signing documents counter to their interests. If the Settling Parties
need this safety valve, then this should be an opt-in settlement: each borrower is bound by the
settlement only if he or she signs a written, individualized amended mortgage after being informed
about the precise amount of compensation he or she will receive from the settlement.

B. With PHH Able to Charge Excessive Fees for the Life of the Loan, the One-
Time Payment to Class Members is Inadequate

The unwritten, mass amendment to the mortgage contracts enables PHH, and subsequent
mortgage servicers, to charge fees in the amount of $6.50 to $19.50 per month for the remaining
life of the loan. For many borrowers, this could be 20 or 30 years of monthly fees, or anywhere
from $1,560 (20 years of fees at $6.50 per month) to $7,020 (30 years of fees at $19.50). In
exchange, class members only receive a one-time payment that is a small percentage of the
monthly fees they paid. The Attorneys General estimate the maximum any class member could
receive is $166.95, assuming that PHH retained the full amount of the convenience fee!® and before
attorney fees are deducted.?® Many class members will receive much less.

Given the amount that PHH will be permitted to charge over the life of the loan vis-a-vis
what class members may get in return, the Proposed Settlement is inadequate on its face. But in

addition to the paltry amount class members may receive, other facts render the Proposed

19 As the intervenors note in their Opposition to Motion for Preliminary Approval of the Settlement (ECF Doc.. 94)
(“Int. Opp.”), the payment is not 28% or 18% of the fees actually paid. Itis less. It is 28% or 18% of the amount
that was pure profit to PHH. Int. Opp. at 7.

20 This amount was reached assuming the class member paid $17.50 every month for the longest period for which
relief could be given, 53 months. This subclass only receives 18% of the money retained by PHH. The resulting
formula is: (17.50 x .18) x 53 = 166.95.
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Settlement inadequate, including that some of the relief will go to late fees and that any unclaimed
settlement money reverts to PHH.

1. Some of the Class Members’ Awards Will Go to Late Fees

Another example of the settlement’s benefit to PHH, at class members’ expense, is that
settlement credit is applied to late fees first. Prel. App. Mot. at 8. Class members whose loans are
still serviced by PHH — which is approximately 80% of the class — will not receive a check. Instead,
their mortgage accounts will be credited the amount of their awards, with late fees being paid
before any credit is applied to the unpaid principal balance. Id. While late fees are permissible
under most mortgage contracts and become a debt the borrower owes, paying this debt before
paying down the principal is less beneficial for borrowers. Additionally, unlike payments to
principal, which are made to the owner of the mortgage, late fee payments are solely an income
stream for servicers.?! This is why in many government loan modification programs, servicers are
required to waive all late fees.??

Again, because of the speed of the settlement and the lack of any meaningful discovery,
the Court and the Attorneys General are left in the dark regarding how much of the settlement will
be applied to PHH’s late fees, which is essentially a payment to itself, not to class members. The
more the settlement fund goes to late fees, the more inadequate the Proposed Settlement becomes.

2. Requiring Former PHH Class Members to File Claim Forms Will Result in
Fewer Payments to Borrowers

21 Nat’l Consumer Law Center, Why Services Foreclose When They Should Modify and Other Puzzles of Servicer
Behavior: Servicer Compensation and Its Consequences, p. 17 (Oct. 2009) (“Most PSAs permit servicers to retain
fees charged to delinquent homeowners. . . . Examples of these fees include late fees. . . *)

22 The Home Affordable Modification Program (“HAMP”), the federal government’s voluntary modification
program which was in existence from 2009 to 2016, required servicers to waive all late fees when offering a
modification. See HAMP Handbook for Servicers of Non-GSE Mortgages, v.5.1 88 6.3.1.1., 9.3.2 (May 26, 2020)
(prohibiting capitalization of late fees and requiring waiver of late fees and similar charges upon the borrower
receiving a permanent modification). In addition, HUD, through its Federal Home Administration (“FHA”)
modification program known as FHA-HAMP, requires servicers to forgive all late fees when modifying the loan.
See HUD Mortgagee Letter 2008-21 (Aug. 14, 2008) (FHA Loss Mitigation Program Update).

11



Case 0:20-cv-60633-RS Document 118-2 Entered on FLSD Docket 01/29/2021 Page 18 of 39

By requiring Former PHH Borrowers to submit a claim form, less money will be distributed
to class members. The Settling Parties argue that a claim form is necessary because in McWhorter
v. Ocwen Loan Servicing, LLC, 2019 WL 9171207 (N.D. Ala. Aug. 1, 2019), where checks were
automatically issued and no claim form was required, nearly 50% of those checks went uncashed.
Id. However, according to the Federal Trade Commission (“FTC”), when a claim form is involved,
only 9% of class members return the form.2 Thus, if PHH requires a claim form, likely only 9%
of Former PHH Borrowers will return the form.?* Here, the class consists of 943,706 members,
with 20% of the class — or 188,741 individuals — Former PHH Borrowers. A 50% check-cashing
rate — without a claim form —would mean 94,370 Former PHH Borrowers would receive monetary
compensation. If the Settling Parties are permitted to institute a claim form roadblock, and
assuming a 9% return rate, only 16,987 Former PHH Borrowers would receive compensation.?

Checks can — and should — be mailed directly to the borrowers’ current address without a
claim form. Presumably, many of the Former PHH Borrowers within the class live in the home
subject to the mortgage. But in case they do not, PHH can confirm the current address with the
new servicer. While this may take more effort on PHH’s part, it will ensure that more Former PHH
Borrowers receive their monetary award.

3. Former PHH Borrowers Are Bound by the Proposed Settlement Even If They
Do Not Submit a Claim

Under the Proposed Settlement, Former PHH Borrowers who do not file a claim form, and

thus do not receive compensation, are still bound by the Proposed Settlement’s terms. Stip. §

Z FTC, Consumers and Class Actions: A Retrospective and Analysis of Settlement Campaigns, p. 1 (Sept. 2019),
avaliable at https://tinyurl.com/y5k5h6zt.

21d.

5 Settling Parties hide numbers essential to evaluating the adequacy, fairness and reasonableness of the proposed

settlement. The Settling Parties only provide that 20% of class members will receive a check. The more important
number though is how many mortgages are tied to that 20% figure (because class members who are co-borrowers
will likely only receive one check). Because we do not have that number, the Attorneys General can only give an

estimate. But even with that number, the disparity between a 50% return rate and 9% return rate will be stark.
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4.7.3.2. Similarly, failure of Former PHH Borrowers to cash the check will also constitute a release
of their claims. Stip. § 4.9. It is inherently unfair to bind individuals to a radical change in their
mortgage contract if they do not receive compensation or notice of the change.

4. Providing for Unclaimed Settlement Funds to Revert to PHH Is Unfair and
Unreasonable

Another inadequacy of the Proposed Settlement is that unclaimed settlement funds revert
to PHH, a provision that is not beneficial to class members and is disfavored in consumer class
actions. Poertner v. Gillette Co., 618 F. App’x 624, 630 n.6 (11" Cir. 2015) (noting that reverter
provisions are “potentially problematic because they deprive the class of benefits that the
defendant is willing to pay.”); Zamber v. American Airlines, Inc., 2019 WL 2262914, *20 n. 5(S.D.
Fl. 2019) (noting that “clear-sailing” or “kicker” clauses, while not outright prohibited, “might be
a subtle sign that the class is not getting as good a deal. . . .”).

The amount of the $12.6 million settlement fund that will revert to PHH could be
substantial since Former PHH Borrowers, who must file a claim form to receive a check, constitute
20% of the class. Stip. § 4.7.3.2. As demonstrated above, only a small percentage of class members
can be expected to file a claim form, resulting in even more money to revert back to PHH. It is
also important to note that the amount that could revert to PHH might well exceed 20% of the
$12.6 million. Depending on the amount paid in fees by the Former PHH Borrowers — information
not disclosed by the Settling Parties — it is possible that a disproportionate amount of the $12.6
million settlement fund will go to the Former PHH Borrowers, resulting in a much larger reverter
to PHH than the Settling Parties are currently disclosing.

5. PHH’s Claim That it Would Not Permit These Forms of Payments Without Fees
is Suspect
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PHH states that, if unable to charge fees, it would not provide its borrowers phone-based
and online payment services. Joint Response to Intervenors’ Opposition to Motion for Preliminary
Approval (“Joint Response”) (ECF Doc. 97) atll. But its own actions prove otherwise. In states
that prohibit such fees, PHH continues to offer, free of charge, payment by phone and online. 1d.
Indeed, it’s in PHH’s interest to facilitate borrowers’ payments and avoid delinquencies.

6. For the Court to Determine Adequacy, PHH Should Reveal the Range of
Payments and the Average Payment for Class Members

The Proposed Settlement cannot be found adequate because the Settling Parties have failed
to provide information regarding the actual amounts class members will receive. In addressing the
adequacy of the settlement amount, the Settling Parties deal only in percentages. Thus, they state
that 80% of the class members will receive 28% of the portion of the convenience fee that was
PHH’s profit and 20% of the class members will receive 18% of the portion of the convenience
fee that was PHH’s profit. In fact, because a pro rata amount will be deducted for attorney fees,
the total amount received by class members will be even less than these percentages. The actual
amount that class members will receive is necessary to assess the adequacy of this amount vis-a-
vis the mortgage amendments that authorize excessive fees for the life of the loan held by class
members. The use of percentages also hides the potential amount that will revert back to PHH for
Former Borrowers who do not submit claim forms. The Settling Parties have this information. The
Proposed Settlement cannot — and should not — be approved without a review of actual numbers.

C. The Proposed Settlement Fails to Treat Class Members Equitably

That the Proposed Settlement treats Former PHH Borrowers better than Current PHH
Borrowers is unfair and a clear violation of Rule 23 which requires equitable treatment among
class members. Additionally, the Proposed Settlement is unfair because low- and middle-income

borrowers unnecessarily bear the cost of PHH’s fees.
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1. The Proposed Settlement Treats Current PHH Borrowers Less Favorably than
Former PHH Class Members

The Proposed Settlement fails to treat all class members equally, a factor courts must
consider under the 2018 Amendments to Rule 23. F.R.C.P. 23(¢e)(2)(D) (courts can only approve
a settlement after considering whether “the proposal treats class members equitably relative to
each other”). Here, there are clear distinctions between two types of class members— Current PHH
Borrowers and Former PHH Borrowers. Current PHH Borrowers are disadvantaged by the
Proposed Settlement. As stated above, Current PHH Borrowers do not receive a check. Instead,
their account will be credited, with late fees being paid before any principal is paid. But Former
PHH Borrowers, at least those who return the claim form (see Part 1.B.2, supra), will receive a
check, providing them with the benefit of the present value of money. This check, which the
Former PHH Borrower can use as he or she sees fit, is significantly better than the credit to late
fees received by a Current PHH Borrower.

In addition, the injunctive relief disadvantages Current PHH Borrowers. The Proposed
Settlement would effectively amend the mortgage agreements of borrowers whose loans are
currently serviced by PHH and permit PHH to charge those borrowers thousands of dollars of fees
over the remaining life of the loan. See Joint Response at 13.28 As a result, Former PHH Borrowers,
whose mortgages have been transferred to another servicer, may not be subject to the additional,
likely illegal fees, imposed by PHH for servicing the mortgage. 1d. Similarly, under the Proposed

Settlement, Former PHH Borrowers do not have to give up their breach of contract, FDCPA or

% The Intervenors dispute the Settling Parties’ assertion that Former PHH Borrowers’ mortgage contracts will not be
amended. The Attorneys General agree with the Intervenors that the Proposed Settlement appears to require
unwritten, mass amendments to both Current and Former PHH Borrowers. But for purposes of analyzing the equity
between different class members, the Attorneys General will assume that the Settling Parties are correct.
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UDAP claims to obtain a payment. But Current PHH Borrowers do. Because of inequitable
treatment, the Court must reject the Proposed Settlement.

2. The Proposed Settlement Penalizes Low- and Moderate-Income Consumers

PHH does not charge fees when the borrower mails in a check or where a borrower sets up
an automatic debit from his or her bank account. Stip. at 8. But there are costs associated with both
of these payment methods. Where payment is made by check, an employee must open the
envelope, record the receipt of the check in the PHH system and the check must be deposited.
Establishing and maintaining the technology behind automatic debits also have a cost.?” These two
forms of payment are usually used by borrowers with enough of a cushion in their bank accounts
that they do not need to worry about a bounced check or insufficient funds.

PHH only charges fees to borrowers who need the extra time to make their monthly
mortgage payments. See Prel. App. Mot at 10 (noting that these payment methods “may help late-
paying borrowers”). These are likely borrowers who live paycheck-to-paycheck, do not have a
cushion in their bank accounts, and need the extra time afforded by the payment grace period?® to
collect the monthly mortgage payment.?® The Attorneys General are concerned about our states’
low- and moderate-income borrowers being asked to compensate PHH for services that high-
income borrowers are given for free. Such differential treatment is unfair and grounds for rejecting
the Proposed Settlement.

Il. THE CASES RELIED ON BY THE SETTLING PARTIES, INCLUDING IN PARTICULAR, THE

MCWHORTER SETTLEMENT, DO NOT JusTIFY THE PROPOSED CLASS ACTION
SETTLEMENT HERE

27 presumably, the technology used for automatic debits is the same or similar to the technology used when the
borrower makes a payment online through his or her account. The latter comes with a $7.50 fee, but the former
comes with no fee.

28 The FHA and GSE uniform Note and Security Instruments provide a 15-day grace period before charging late
fees.

2 To the extent the Settling Parties contest this assertion, PHH should provide this data to the Court. PHH has the
origination files for class members which include homeowners’ income at the time they applied for the loan.
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The Settling Parties cite to a string of cases to argue that unwritten, mass amendments of
contracts are common. See Joint Response, p. 12-13. But only two of those cases, McWhorter and
In re Salem Mortg. Co., 783. F.2d 626 (6" Cir. 1986), involved mortgages and the issue of whether
a state’s particular statute of frauds requires a mortgage modification to be in writing. In In re
Salem, the Sixth Circuit fails to state whether the mass amendments — which significantly benefited
the property owners by decreasing the interest rates and eliminating unlawful fees — were unwritten
and not recorded. While McWhorter did permit an unwritten, mass amendment, there are
substantial differences between the McWhorter settlement and the Proposed Settlement. As a
result, the Settling Parties’ extensive reliance on McWhorter in an effort to convince the Court to
accept the Proposed Settlement is misplaced. See Prelim. App. Mot. at 4.

A. Notice to the Attorneys General of the Settlement in McWhorter, Provided
Pursuant to CAFA, Does Not Amount to State Approval of that Settlement.

The Settling Parties make much of the fact that the Attorneys General received notice of
the settlement in McWhorter and did not object to that settlement. However, a party’s compliance
with CAFA’s notification requirements does not amount to an approval of a settlement by the
federal or state officials who receive the notification. CAFA makes clear that the notice of a
settlement provided in one particular case does not bar federal or state officials from challenging
class action settlement terms proposed in a different case. 28 U.S.C. § 1715(f) (“Nothing in this
section shall be construed to...impose any obligations, duties, or responsibilities upon, Federal or
State officials.”). CAFA’s legislative history reiterates the optional nature of the Attorneys
General’s participation. S. Rep. No. 109-14, at 33 (2005) (“Thus, federal and state officials will
be notified about proposed settlement and have an opportunity to get involved if they think it is

appropriate but will not be required to do so.”)
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In contrast, Amici States are fulfilling their role here to “provide a check against inequitable
settlements” by raising significant concerns to the attention of the Court. Id. at 35. The fact that
the Attorneys General did not file an opposition in McWhorter has no legal bearing on the
reasonableness, adequacy or fairness of the Proposed Settlement in this case.

B. No State Approved of The McWhorter Settlement and the Settling Parties
Misrepresent the Communications with State Regulators in McWhorter

The Settling Parties do not accurately present the communications between the State
Attorneys General and defense counsel in the McWhorter case, the same defense counsel in this
case, Michael R. Pennington of Bradley Arant Boult Cummings LLP, and by doing so, they
incorrectly imply that the Attorneys General approved the McWhorter settlement. See e.g. Joint
Response at 9 (Intervenors “now ask this Court to allow their views to preempt those of every
other Settlement Class Members and government regulator.”); Prel. App. Mot. at 2 (the McWhorter
settlement “was considered by all of the relevant state and federal mortgage regulators who
carefully reviewed the proposed terms of the Stipulation of Settlement and Release sent to
them...”); Id. at 5 (“[O]n Eleventh Circuit law, the court granted final approval of the McWhorter
settlement, without the objection from any federal or state regulator.”); Transcript of October 29,
2020 Hearing, at 32:11-17 (Plaintiffs’ counsel stating that “[n]ot one regulator objected to the note
amendment... but what about the actual regulators that got the notice? They didn’t say a word.”).

Rather, the Attorneys General believed the proposed McWhorter settlement to be
problematic. Contrary to the Settling Parties’ suggestion, the Attorneys General did not implicitly
approve of any aspect of the McWhorter settlement, and made that clear in communications with
Mr. Pennington. On July 19, 2018 a group of State Attorneys General emailed Mr. Pennington to
inquire about certain aspects of the proposed McWhorter settlement. See Declaration of Sarah

Petrie (“Petrie Decl.”), Ex. 2. The email stated that the Attorneys General’s “discussion, or any
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subsequent inaction by the States may not be presumed to be, construed, or interpreted as an
affirmative approval of, support for, or objection to the terms of the settlement. Any representation
or implication to the contrary would be deceptive.” Id., EX. 2, p. 5. Yet, despite such clear language,
Settling Parties, as shown above, continue to present to this Court that the state regulators’ decision
not to formally bring concerns to the McWhorter Court is of significance. It is not and, as Mr.
Pennington was expressly warned, to imply otherwise is deceptive.

Two subsequent inquiries about the settlement were emailed to Mr. Pennington, on August
14, 2018 and on September 10, 2018, but they went unanswered. Id., Ex. 3. Mr. Pennington did
respond to a third inquiry, sent by the Attorneys General nearly a year later, on June 17, 2019,
which requested a loan-by-loan audit of the amount of processing fees charged to borrowers. Id.
Ex. 2, pp.1-2. Mr. Pennington essentially rejected the Attorneys General’s request and stated that
“loan-by-loan amounts were not necessary to determining whether the $9.7 million aggregate
settlement amount was fair and reasonable....” Id.

At no point during communications with Mr. Pennington did the Attorneys General
indicate that they approved or were in support of the McWhorter settlement. In fact, the Attorneys
General specifically instructed Mr. Pennington not to draw such inferences. The Court should
reject the Settling Parties’ reliance on McWhorter and any attempts to suggest that State Attorneys
General approved of that settlement.

C. Differences from the McWhorter Settlement Demonstrate Why the Proposed
Settlement Terms Require Further Scrutiny

The Settling Parties have stated that the Proposed Settlement “is structured on same [sic.]
overall framework as the McWhorter settlement.” Prel. App. Mot. at 2. The Settling Parties further
allege that the settlement reached in this case “is far superior to the approved McWhorter

settlement as it is much greater in total amount, compensates greater amount of class members
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over a longer class period, provides enhanced injunctive relief, and seeks a lower percentage of
attorneys’ fees and smaller class representative awards from the fund.” 1d. at 7. However, when
compared to McWhorter, the Proposed Settlement is far worse for class members in the following
ways:

e The Proposed Settlement provides considerably less monetary
relief to class members. The McWhorter settlement fund was for
$9.7 million for of 250,194 individuals with 183,832 loans.
McWhorter, ECF Doc. 49, pp. 8 & 9, providing an average payment
of $39 (before cost and fees). The Proposed Settlement has a $12.6
million settlement fund for 943,706 class members with 659,304
loans, Prel. App. Mot. at 16-17, providing an average payment of
$13;%

e The Proposed Settlement allows for the unclaimed settlement
funds to revert to PHH, see Stip., 8 4.10. The McWhorter
settlement did not contain a reverter and instead provided for a cy
pres award of unclaimed funds to Homes for Our Troops, a
nonprofit organization. McWhorter, ECF Doc. 49-1, § 4.7;

e The Proposed Settlement requires Former PHH Borrowers to
file a claim form. Stip. § 4.7.3.2. See Part 1.B.2, supra;

e The Proposed Settlement binds Former PHH Borrowers even if
they do not file a claim form or they fail to cash their checks.
Stip. 88 4.7.3.2 & 4.9. See Part 1.B.3, supra;

e The Proposed Settlement contains a “safety valve” if the
unwritten, mass amendment is deemed illegal. Stip. 8 5.3. See
Part I.A.4, supra.
CONCLUSION
For the reasons set forth above, the Attorneys General respectfully request that the Court

reject the Proposed Settlement because it is not fair, reasonable or adequate.

30 Again, as noted throughout this brief, the actual amount each class member will receive is less than what we
estimate given the deductions for attorney fees and the fact that the calculation is not based on what each class
member paid in convenience fees but rather the profit PHH retained from that payment.
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State

Class Members

% of Total

Statute of Frauds Cite

Modifications/Amendments Citation

AK

1,344

0%

Alaska Stat. § 09.25.010

A & G Const. Co., Inc. v. Reid Bros. Logging Co., Inc., 547 P.2d 1207,
1217 (Alaska 1976) (discussing that modification must be in writing if
original contract falls within Statute of Frauds)

AL

13,209

1%

Ala. Code. § 8-9-2

Mortensen v. MERS , No. 09-0787-WS—N, 2010 WL 5376332, at *6
(S.D. Ala. Dec. 23, 2010) (“No such written agreement exists that
would alter the terms of Mortensen’s mortgage or promissory note
obligations; therefore, defendants are correct that plaintiff’'s contract
claims concerning an alleged agreement to modify the mortgage loan
fail as a matter of law for nonconformity with the Statute of Frauds.”)

AR

7,164

1%

Ark. Code Ann. § 4-59-101

Shumpert v. Arko Tel. Commc’ns, Inc., 318 Ark. 840, 843 n.1 (Ark.
1994) (In Arkansas, “the general rule is that a material modification of
a contract within the Statute of Frauds must be in writing in order to
be valid and binding. Such a contract cannot be modified in essential
parts by parol agreement so as to be valid against a plea of invalidity
under the Statute of Frauds.”)

AZ

19,708

2%

Ariz. Rev. Stat. § 44-101

Leavitt v. Wells Fargo Bank, N.A ., No. CV—09—-214—PHX-JAT, 2009 WL
1178708, at *2 (D. Ariz. May 1, 2009) (“In Arizona, a mortgage is an
interest in real property for purposes of the Statute of Frauds. A
mortgage loan agreement must therefore be in writing and signed to
be enforceable. A modification to the material terms of a mortgage
loan must also be in writing and signed by the party to be charged.”)
(citation omitted)

CA

167,235

18%

Cal. Civ. Code §§ 1624(a)(6), 1698(c)

Dougherty v. Bank of America, N.A., 177 F. Supp. 3d 1230, 1248 (E.D.
Cal. 2016) (“An agreement to modify a contract that is subject to the
statute of frauds is also subject to the statute of frauds’ and so must
be in writing.”) (quoting Secrest v. Sec. Natl Mortg. Loan Trust 2002-2,
167 Cal. App. 4th 544, 553 (Cal. Ct. App. 2008))
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Cco

9,431

1%

Colo. Rev. Stat. § 38-10-108

Burnford v. Blanning , 540 P.2d 337, 340 (Colo. 1975) (“We recognize
the broad general rule that a contract for the sale of land required to
be in writing cannot be validly changed or modified as to a material
condition (l.e., purchase price), by a subsequent oral agreement,
without more, so as to make the original written agreement, as orally
modified, an enforceable obligation.”)

CT

17,264

2%

Conn. Gen. Stat. § 52-550(a)

Halkiotis v. WMC Mortgage Corp ., 144 F. Supp. 3d 341, 356 (D. Conn.
2015) (“Because Halkiotis’s Mortgage Agreement falls within the
statute of frauds — under both Conn. Gen. Stat. §§ 52-550(a)(4) and
52-550(a)(6) — any agreement modifying the terms of his loan could
not have effect unless it was memorialized in writing.”)

DC

1,622

0%

D.C. Code § 28-3502

Curry v. Bank of America Home Loans Servicing , 802 F. Supp. 2d 105,
109-10 (D.D.C. 2011) (“The statute of frauds governs not only original
contracts for land, but also oral modifications to written contracts.”)

DE

4,110

0%

Del. Code Ann. tit. 6 § 2714

Ct. Jan. 11, 2012) ("[T]he statute of frauds bars an oral modification of
a contract or document related to real estate, including a mortgage")
(citing Quillen v. Sayers , 482 A.2d 784, 787 (Del. 1984)); Marta v.
Mutual Life Ins. Co. of New York , 887 F.Supp. 722, 726 (D.Del. 1995)
(“[T]he transaction...including the alleged oral modification, must be in
writing in order to be enforceable under Delaware law, absent the
applicability of an exception which would allow this Court to enforce it

FL

80,246

9%

Fla. Stat. §§ 687.0304, 725.01

Brake v. Wells Fargo Financial System Florida, Inc ., No.
8:10—-CV-338-T-33TGW, 2011 WL 6719215, at *7 (M.D. Fla. Dec. 5,
2011) (A promise to “modify the mortgage loan on more favorable
terms is a credit agreement subject to Florida’s banking statute of
frauds ... Therefore, in order to be actionable, its terms must be in a
signed writing.")
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White v. BAC Home Loans Servicing, LP, No. 2:10-CV-0119-RWS, 2011
WL 4479299, at *6 (N.D. Ga. Sept. 26, 2011) (Under Georgia law,
“mortgage loan agreements fall within” the statute of frauds, and
“Iw]hen a contract is required by the Statute of Frauds to be in writing,
any modification of the contract must also be in writing.” (quoting

GA 26,330 3%|Ga. Code Ann. § 13-5-30 Walden v. Smith, 546 S.E.2d 808, 810 (Ga. Ct. App. 2001))

Matter of Guardianship of Moylan , 2017 Guam 28 9 20, 2017 WL
6628261, at *5 (Guam 2017) ("[A] claim of estoppel will not operate to
remove a case from a Statute of Frauds where the promise relied upon
is the very promise that the Statute declares unenforceable if not in
GU 30 0%|21 Guam Code Ann. § 4101 writing.") (quotation omitted)

Schwartz v. Bank of America, N.A ., No. 12-00525 KSC, 2013 WL
12132074, at *4 (D. Haw. May 7, 2013) (Under Hawaii law,
“[m]ortgages are subject to the statute of frauds, as are loan
modification agreements.”); Mcintosh v. Murphy, 469 P.2d 177, 181
(Haw. 1970) ("[t]here is considerable discretion for a court to
implement the true policy behind the Statute of Frauds, which is to
HI 4,095 0%|Haw. Rev. Stat. § 656-1 prevent fraud or any other type of unconscionable injury.")

First American Bank v. Urbandale Laser Wash, LLC, 874 N.W.2d 650,
654-55 (lowa Ct. App. 2015) (modification to a credit agreement
generally unenforceable "unless a writing exists containing the
material terms of the modification and is signed by the party against
whom enforcement is sought") (quoting lowa Code § 535.17(2)); see
also First American Bank v. Johnson , 2020 WL 5650604, at *5 (lowa Ct.
App. 2020) (“The district court found no meeting of the minds to form
a forbearance agreement occurred and that any alleged tentative
agreement failed to meet the requirements of lowa Code section
535.17(2) (2019).”) (citing Urbandale Laser Wash, LLC, 874 N.W.2d at
1A 3,171 0%|lowa Code §§ 535.17, 622.32 655)

Washington Federal Sav. v. Van Engelen , 289 P.3d 50, 55 (ldaho 2012)
ID 4,908 1%|ldaho Code Ann. § 9-505 (“Modifications to a contract may fall within the statute of frauds.”)

Jayson Investments, Inc. v. Kemp , 746 F. Supp. 807, 814 (N.D. Ill. 1990)
(“Ordinarily, contracts which modify the interests of the parties in real
estate must be in writing to be enforceable under the statute of

IL 40,043 4%(740 lll. Comp. Stat. § 80/2 frauds.”)
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23,681

3%

Ind. Code Ann. § 32-21-1-1

Woodall v. Citizens Banking Co ., 507 N.E.2d 999, 1000 (Ind. Ct. App.
1987) (“[M]ortgages and agreements to execute mortgages are
required to be in writing.”); Zusy v. International Medical Group, Inc.,
500 F. Supp. 2d 1087, 1096 (S.D. Ind. 2007) (“Indiana courts have held
that when a contract affected by the statute of frauds has been put in
writing, and afterwards orally modified, such modified agreement is
also within the statute.”) (quoting Ward v. Potts, 228 Ind. 228, 91
N.E.2d 643, 645 (1950))

KS

1,456

0%

Kan. Stat. Ann. §§ 33-105, 33-106

Riffel v. Dieter, 157 P.2d 831, 838 (Kan. 1945) ("[I]f the original
contract is required to be in writing in order to be enforceable, any
substantial modification of the contract must likewise be in writing and
signed by the party to be charged therewith."); see also Cooper v. Re-
Max Wyandotte County Real Estate, Inc., 736 P.2d 900, 906 (Kan.
1987) ("It is clear to us that under established law, an oral agreement
made in connection with a written contract for the sale of real estate,
whereby the buyer agrees to build only a particular type of building on
the premises, creates an interest in real estate and falls within the
statute of frauds.")

KY

10,539

1%

Ky. Rev. Stat. Ann. § 371.010(6)

Fifth Third Bank v. Waxman , 726 F. Supp. 2d 742, 752 (E.D. Ky. 2010)
(The Kentucky Supreme Court has “recognized that subsequent
agreements that materially alter the terms of agreements within the
statute of frauds must also meet the statute of frauds’ writing
requirement.”) (citing Farmers Bank & Trust Co. of Georgetown, Ky. v.
Willmott Hardwoods, Inc., 171 S.W.3d 4 (Ky. 2005))

LA

7,366

1%

La. Stat. Ann. §§ 6:1121, 6:1122

Plummer v. EverBank , 195 So.3d 693, 701 (La. Ct. App. 2016) (“[O]ral
agreements to modify a loan are unenforceable.”)

MA

25,056

3%

Mass. Gen. Laws ch. 259, § 1

Korinko v. Wells Fargo Home Mortgage , 2020 WL 7022456, at *2 (D.
Mass. 2020) (“[T]here are only limited factual circumstances in which
an agreement may be orally modified in the face of the Statute of
Frauds. An oral modification which substantially changes the parties’
obligations is not exempt from the statute of frauds.”) (discussing
purported modification to promissory note) (citations and quotations
omitted)
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MD

20,003

2%

Md. Code Ann., Real Prop. § 5-104

Collings v. MGC Mortgage, Inc ., MAB 14-CV-02973, 2016 WL 9724969,
at *6 (D. Md. Jan. 28, 2016) (“Maryland courts have held that
mortgage contracts are subject to the Maryland Statute of Frauds such
that an oral agreement or an oral modification to an existing mortgage
contract is not enforceable.”)

ME

5,089

1%

Me. Rev. Stat. Ann. tit. 33 § 51

Wilson v. DelPapa, 634 A.2d 1252, 1254 (Me. 1993) ("The Statute of
Frauds bars enforcement of certain contracts unless the promise,
contract or agreement on which such action is brought, or some
memorandum or note thereof, is in writing and signed by the party to
be charged therewith, or by some person thereunto lawfully
authorized.")

MI

30,628

3%

Mich. Comp. Laws § 566.132

Trombley v. Seterus Inc., 614 Fed. Appx. 829, 833-34 (6th Cir. 2015)
(Applying Michigan law, “[s]tate and federal courts.. . . have
consistently held that an action to enforce a mortgage modification
lacking an authorized signature was barred under the statute of
frauds.”) (although Morris v PHH might not fall under Mich. Comp.
Laws § 566.132(2)(b), other statutory provisions may apply)

MN

17,152

2%

Minn. Stat. § 513.33, subds. 2 and 3

NJK Holding Corp. v. The Araz Group, Inc., 878 N.W.2d 515, 518 (Minn.
Ct. App. 2016) (upholding broad construction of what is considered a
“credit agreement” such that a modification is required to be in
writing)

MO

5,280

1%

Mo. Ann. Stat. § 432.010

Holt v. Story , 642 S.W.2d 394, 396 (Mo. Ct. App. 1982) ("If a contract is
subject to the statute of frauds, any modification of that contract must
also be in writing.")

MS

6,319

1%

Miss. Code Ann. § 15-3-1

Thompson v. First American Nat. Bank , 19 So.3d 784, 787 (Miss. Ct.
App. 2009) (“A modification of a contract within the statute of frauds
must also be in writing.”) (citing Canizaro v. Mobile Commc’ns Corp. of
Am ., 655 S0.2d 25, 29 (Miss. 1995))
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MT

2,676

0%

Mont. Code Ann. §§ 28-2-1602, 71-1-203

Bank of America, N.A. v. Alexander , 386 Mont. 305, 313 (Mont. 2017)
(“An oral agreement to modify a loan falls within the statute of frauds
and requires that the modification be in writing.”)

NC

7,641

1%

N.C. Gen. Stat. Ann. § 22-2

(“When the original agreement comes within the Statute of Frauds,
subsequent oral modifications of the agreement are ineffectual.”)

ND

1,141

0%

N.D. Cent. Code § 9-06-04

Irish Oil and Gas, Inc. v. Riemer, 794 N.W.2d 715, 728 (N.D. 2011)
(discussing availability of Statute of Frauds defense to contract claims)

NE

2,914

0%

Neb. Rev. Stat. § 36-105

Fast Ball Sports, LLC v. Metropolitan Entertainment & Convention
Authority , 835 N.W.2d 782, 792 (Neb. Ct. App. 2013) ("If there is no
signed contract, a party seeking to overcome the statute of frauds
must proffer a writing, signed by the opposing party, detailing the
terms and conditions of their promises.")

NH

6,499

1%

N.H. Rev. Stat. Ann. § 506:1

Langdon v. Sibley, 100 N.H. 373, 376 (N.H. 1956) (“By the weight of
authority, a parol agreement to modify a written agreement violates
the statute of frauds and is unenforceable.”).

NJ

13,545

1%

N.J. Stat. Ann. §§ 25:1-5(f)

Heyman v. Citimortgage, Inc ., No. 14-1680-KM-MAH, 2019 WL
2642655, at *22 (D. N.J. June 27, 2019) (“New Jersey law requires a
writing signed . . . if a loan exceeds $100,000. That requirement of a
writing applies to a loan modification.”)

NM

5,724

1%

In re Borges, 510 B.R. 306, 325 (B.A.P. 10th Cir. 2014) (“New Mexico
has adopted the statute of frauds as part of its common law. A
mortgage is a conveyance of land and, as such, is within the statute of
frauds.”); Wilburn v. Stewart, 794 P.2d 1197, 1199 (N.M. 1990) (“parol
evidence will not be allowed to vary the terms of an integrated
agreement”)

NV

6,654

1%

Nev. Rev. Stat. Ann. § 111.220

Martin v. Bank of America , No. 2:15-cv-0372-GMN-PAL, 2016 WL
2731670, at *3 (D. Nev. May 9, 2016) (Under Nevada Law, “[i]t is well
established that agreements to modify notes secured by deeds of trust
are subject to the statute of frauds, and therefore are ineffective if not
executed in writing.”)
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NY

74,193

8%

N.Y. Gen. Obl. Law § 5-703(2)

In re Ne. Indus. Dev. Corp., 513 B.R. 825, 841 (Bankr. S.D.N.Y. 2014)
(“In New York, the modification of a mortgage is ‘subject to [the]
statute of frauds and accordingly[ ] must be in writing to be
enforceable and signed by the party to be charged.”) (quoting
Onewest Bank, FSB v. Davies, No. 16638-11, 2013 WL 846573, at *5
(N.Y. Sup. Ct. Suff. Co. Feb. 22, 2013))

OH

31,156

3%

Ohio Rev. Code § 1335.02(b)

Phillips v. PNC Bank, NA, No. 3:12—cv-207, 2012 WL 6114743, at *11
(S.D. Ohio Dec. 10, 2012) (“Under Ohio law, the statute of frauds
requires all mortgage modifications, including the applicable interest
rate, to be in writing in order to be enforceable.”)

OK

8,032

1%

Okla. Stat. Ann. § 136

Nickel v. Hinz , 114 P.2d 449, 450 (Okla. 1941) (“[T]he oral contract,
even if made as contended by the defendants, changed and modified
the written contract, leaving the agreement for the purchase of the
real estate resting partly in writing and partly in parol. Such an
agreement is invalid under the statute.”)

OR

11,624

1%

Or. Rev. Stat. Ann. § 41.580(1)(f), (h)

Hull v. Wells Fargo Bank, N.A ., No. 6:15-cv-01990-AA, 2016 WL
1271675, at * 5 (D. Or. March 28, 2016) (Under Oregon law,
“[algreements concerning real property and agreements to modify or
amend the terms under which [a] person has lent money or otherwise
extended credit are covered by the statute of frauds.”)

PA

39,457

4%

33 Pa. Cons. Stat. § 1

In re Commonwealth Renewable Energy, Inc., 540 B.R. 173, 188
(Bankr. W.D. Pa. 2015) (“Pennsylvania case law holds that any
agreement to modify a mortgage or refrain from enforcing its terms is
subject to the statute of frauds and must be in writing.”)

PR

440

0%

P.R. Laws Ann. tit. 31, § 3453

MMB Development Group, Ltd. v. Westernbank Puerto Rico, 762
F.Supp.2d 356, 367 (D. P.R. 2010) ("The statute of frauds is a form
requirement. At one time a nearly universal figure in common law
jurisdictions, the statute of frauds requires of litigants asserting the
existence of a contract, that they proffer a written rendition of the
agreement to the Court in order to bring claims arising therefrom. No
writing equals no contract, with few exceptions. There is something of
a statute of frauds in Puerto Rico, that sets a form requirement for
certain contracts, which if not met, renders the agreement
unenforceable in court...Generally, contracts for the conveyance of
real property, wills, and powers of attorney among others, must be
drafted in written form by a notary in order to be enforceable.")
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RI

4,407

0%

R.l. Gen. Laws Ann. § 9-1-4

Koolen v. Beltway Capital Management, LLC, No. 10-050S, 2011 WL
561131, at *4 (D.R.l. Jan. 3, 2011) (“Plaintiff has offered no plausible
explanation as to why such a verbal arrangement would not be
rendered unenforceable by the statute of frauds which generally
requires that mortgage transactions be in writing to be enforceable.”);
see also Bayview Loan Servicing, LLC v. Providence Business Loan Fund,
Inc., 200 A.3d 153, 159 (R.l. 2019) (“the purported extension of the
mortgage set forth in the modification agreement was ineffective to
extend the life of the [] mortgage because the modification agreement
was not recorded in the land evidence records...”)

SC

14,999

2%

S.C. Code Ann. § 32-3-10

Carolina Statute of Frauds . . . requires that, to be legally enforceable,
a promise to answer for the debt of another must be in writing and
signed by the party to be charged. Generally, contracts required by the
Statute of Frauds to be in writing cannot be orally modified.”)

SD

691

0%

S.D. Codified Laws § 53-8-2

Vander Heide v. Boke Ranch, Inc., 736 N.W.2d 824, 833 (S.D. 2007)
("Under the statute of frauds, an agreement for the sale of real estate
or an interest therein is not enforceable unless the contract is in
writing and signed by the party to be charged or his duly authorized
agent...[a] contract subject to the statute of frauds cannot be modified
by oral agreement.") (internal quotation omitted)

TN

19,398

2%

Tenn. Code Ann. §§ 29-2-101(a), 47-2-209(3)

LeBlanc v. Bank of America, N.A. , No. 2:13—cv—02001-JPM—tmp, 2013
WL 3146829, at *11 (W.D. Tenn. June 18, 2013) (“Tennessee courts
have interpreted mortgages and deeds of trust as an interest in land
and[,] as such[,] within the meaning of the Statute of Frauds.”)
(citation omitted); Tenn. Code Ann. § 47-2-209(3) (“The requirements
of the statute of frauds section of this chapter [§ 47-2-201] must be
satisfied if the contract as modified is within its provisions.”)

>

71,997

8%

Tex. Bus. & Com. Code § 26.01

Martins v. BAC Home Loans Servicing, L.P ., 722 F.3d 249, 256 (5th Cir.
2013) (Under Texas law, “[a]n agreement regarding the transfer of the
property or modification of a loan must . . . be in writing to be valid.”)
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uTt

11,768

1%

Utah Code Ann. §§ 25-5-1, 25-5-3, 25-5-4

Needham v. Fannie Mae , 854 F. Supp. 2d 1145, 1153 (D. Utah 2012)
(“The rule is well settled in Utah that if an original agreement is within
the statute of frauds, a subsequent agreement which modifies the
original written agreement must also satisfy the requirements of the
statute of frauds to be enforceable.”) (quoting Golden Key Realty v.
Mantas, 699 P.2d 730, 732 (Utah 1985))

VA

26,318

3%

Va. Code Ann. § 11-2(6) and (8)

Condel v. Bank of America, N.A ., No. 3:12CV212-HEH, 2012 WL
2673167, at *9 n.6 (E.D. Va. July 5, 2012) (“[A]ny modification of a
mortgage agreement is not enforceable unless it is in writing.”) (citing
Lindsay v. McEnearney Assocs ., 531 S.E.2d 573, 575-76 (Va. 2000))

\

127

0%

V.l. Code Ann. tit. 28, § 241

Milligan v. Khodra , 46 V.1. 305, 318, 2004 WL 3383654, at *8 (D. V.I.
2004) ("[W]e interpret our statutory formalities as necessities...[a]
contrary result would allow an estoppel theory to 'swallow' our
statutory requirements, doing violence to the intent of the
legislature.")

VT

2,280

0%

Vt. Stat. Ann. tit. 12 § 181

Prue v. Royer, 67 A.3d 895, 905 (Vt. 2013) ("modification of a contract
within the Statute of Frauds must be written and signed to be
enforceable")

WA

10,330

1%

Wash. Rev. Code Ann. § 64.04.010

Algaier v. CMG Mortg., Inc., No. 13—CV-0380-TOR, 2014 WL 3965180,
at *7 (E.D. Wash. Aug. 13, 2014) (Under Washington law, “the statute
of frauds requires that agreements relating to an interest in real
property, including mortgages, be in writing and signed by the party to
be charged.”)

Wi

12,378

1%

Wis. Stat. Ann. §§ 706.001, 706.02, 402.209

Belisle v. Belisle , No. 01-0748—-FT, 2001 WL 1155351, at *2 (Wis. Ct.
App. Oct. 2, 2001) (“Generally, a modification to the payment terms of
a land contract likewise falls within the statute of frauds and should be
in writing.”) (citing Bunbury v. Krauss , 41 Wis.2d 522, 531-32 (Wis.
1969))

WV

1,184

0%

W. Va. Code § 36-1-3

Bennett v. Charles Corp. , 226 S.E.2d 559, 565 (W.Va. 1976) (Statute of
Frauds "cannot be ignored or circumvented in order to achieve what
may be a more desirable result for one of two litigants")

WY

832

0%

Wyo. Stat. Ann. § 1-23-105

Linton v. E.C. Cates Agency, Inc., 113 P.3d 26, 32 (Wyo. 2005) ("It
is...the general rule that if the original agreement was required to
comply with the statute of frauds, any material modification of that
agreement must also conform to the statute of frauds.")

TOTAL

940,884
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